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First District Court - Kootenai County 
ROA Report 
Case: CV-2010-0005048 Current Judge: John T. Mitchell 
Dianne Ruddy-Lamarca vs. Dalton Gardens Irrigation District 
User: VICTORIN 
Dianne Ruddy-Lamarca vs. Dalton Gardens Irrigation District 
Date Code User Judge 
6/11/2010 NCOC LEU New Case Filed - Other Claims John T. Mitchell 
LEU Filing: A - All initial civil case filings of any type John T. Mitchell 
not listed in categories B-H, or the other A listings 
below Paid by: Weeks, Susan P. (attorney for 
Ruddy-lamarca, Dianne) Receipt number: 
0026050 Dated: 6/11/2010 Amount: $88.00 
(Check) For: Ruddy-lamarca, Dianne (plaintiff) 
SUMI LlSONBEE Summons Issued John T. Mitchell 
7/1/2010 ACKS BAXLEY Acceptance Of Service on 07/01/10 by Malcolm John T. Mitchell 
Dymkoski 
7/12/2010 SHEDLOCK Filing: 11 - Initial Appearance by persons other John T. Mitchell 
than the plaintiff or petitioner Paid by: Dymkoski, 
Malcolm S. (attorney for Dalton Gardens 
Irrigation District) Receipt number: 0030236 
Dated: 7/12/2010 Amount: $58.00 (Check) For: 
Dalton Gardens Irrigation District (defendant) 
ANSW RICKARD Answer John T. Mitchell 
7/14/2010 HRSC CLAUSEN Hearing Scheduled (Scheduling Conference John T. Mitchell 
10/27/201004:00 PM) 
NOTC CLAUSEN Notice of Scheduling Conference John T. Mitchell 
8/6/2010 STSC LEU Stipulation For Scheduling John T. Mitchell 
8/17/2010 HRVC CLAUSEN Hearing result for Scheduling Conference held on John T. Mitchell 
10/27/201004:00 PM: Hearing Vacated 
8/31/2010 HRSC CLAUSEN Hearing Scheduled (Court Trial Scheduled John T. Mitchell 
03/14/2011 09:00 AM) 3 DAYS 
ORDR CLAUSEN Scheduling Order, Notice of Trial Setting and John T. Mitchell 
Initial Pretrial Order 
:l/3/2010 HRSC CLAUSEN Hearing Scheduled (Motion for Summary John T. Mitchell 
Judgment 12/08/2010 04:00 PM) Weeks 
:l/15/2010 PLWL CRUMPACKER Plaintiff's Expert Witness Disclosure John T. Mitchell 
12/7/2010 HRVC CLAUSEN Hearing result for Motion for Summary Judgment John T. Mitchell 
held on 12/08/201004:00 PM: Hearing Vacated 
Weeks 
2116/2011 NTSV ROSEN BUSCH Certificate of Delivery of Defendant's Responses John T. Mitchell 
to Plaintiff's First Set of Interrogatories and 
Requests for Production of Documents 
U17/2011 NTSV ROSEN BUSCH Certificate of Delivery of Defendant's John T. Mitchell 
Supplemental Response to Plaintiff's First Set of 
Interrogatories and Requests for Production of 
Documents 
V1/2011 CONT CLAUSEN Hearing result for Court Trial Scheduled held on John T. Mitchell 
03/14/2011 09:00 AM: Continued 3 DAYS 
HRSC CLAUSEN Hearing Scheduled (Court Trial Scheduled John T. Mitchell 
06/13/2011 09:00 AM) 2 DAYS 
CLAUSEN Notice of Hearing John T. Mitchell 
Date: 11/312011 
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District Court - Kootenai L.UUII'LVl 
ROAReport 
Case: CV-2010-0005048 Current Judge: John T. Mitchell 
Dianne Ruddy-Lamarca VS. Dalton Gardens Irrigation District 
Dianne RUddy-Lamarca VS. Dalton Gardens Irrigation District 
Date Code User 
3/18/2011 NTSV CRUMPACKER Notice Of Service of Plaintiffs Response to 
Defendants Request for Admission Requests for 
Production & Interrogatories 
5/25/2011 MEMO ROSENBUSCH Defendant's Memorandum Concerning Creation 
of Easement 
5/31/2011 PLTX ROSEN BUSCH Plaintiffs Exhibit List 
PLWL ROSEN BUSCH Plaintiffs Witness List 
DFWL ROSEN BUSCH Defendant's Exhibit and Witness List 
6/7/2011 PBRF CRUMPACKER Plaintiffs Trial Brief 
6/9/2011 HRSC CLAUSEN Hearing Scheduled (Court Trial Scheduled 
06/15/201109:00 AM) 2 DAYS 
CLAUSEN Notice of Hearing 
CONT CLAUSEN Hearing result for Court Trial Scheduled held on 
06/13/2011 09:00 AM: Continued 2 DAYS 
6/13/2011 MISC CLAUSEN Defendant's Pretrial Memorandum Concerning 
Scope of Easement 
6/14/2011 STIP BAXLEY Stipulated Facts For Trial 
PLTX BAXLEY Plaintiffs First Amended Exhibit List 
6/15/2011 DCHH CLAUSEN Hearing result for Court Trial Scheduled held on 
06/15/2011 09:00 AM: District Court Hearing Hel 
Court Reporter: JULIE FOLAND 
HRSC CLAUSEN Hearing Scheduled (Court Trial Scheduled 
06/16/2011 11 :00 AM) 
6/16/2011 DCHH CLAUSEN Hearing result for Court Trial Scheduled held on 
06/16/2011 11 :00 AM: District Court Hearing Hel 
Court Reporter: JULIE FOLAND 
MISC CLAUSEN Defendant's Original Exhibit List 
PLTX CLAUSEN Plaintiffs Original List Of Exhibits 
7/11/2011 MISC ROSEN BUSCH Defendant's Closing Argument 
MISC CLAUSEN Defendant's Proposed Findings of Fact and 
Conclusions of Law 
7/12/2011 MISC VICTORIN Plaintiffs Proposed Findings of Fact and 
Conclusions of Law 
MEMO ZOOK Plaintiffs Post-Trial Closing Memorandum 
3/2/2011 ORDR CLAUSEN Memorandum Decision, Findings of Fact, 
Conclusions of Law and Order Following Court 
Trial 
3/15/2011 MOTN ZOOK Motion for Permission to appeal 
3/19/2011 CVDI VIGIL Civil Disposition entered for: Dalton Gardens 
Irrigation District, Defendant; Ruddy-lamarca, 
Dianne, Plaintiff. Filing date: 8/19/2011 
FJDE VIGIL Judgment 
STAT VIGIL Case status changed: Closed 
User: VICTORIN 
Judge 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
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District Court - Kootenai 
ROAReport 
Case: CV-2010-0005048 Current Judge: John T. Mitchell 
Dianne RUddy-Lamarca vs. Dalton Gardens Irrigation District 
Dianne Ruddy-Lamarca vs. Dalton Gardens Irrigation District 
Date Code User 
9/22/2011 VIGIL Filing: L4 - Appeal, Civil appeal or cross-appeal 
to Supreme Court Paid by: Dymkoski, Malcolm 
S. (attorney for Dalton Gardens Irrigation District) 
Receipt number: 0040348 Dated: 9/22/2011 
Amount: $101.00 (Check) For: Dalton Gardens 
Irrigation District (defendant) 
BNDC VIGIL Bond Posted - Cash (Receipt 40349 Dated 
9/22/2011 for 100.00) 
STAT VIGIL Case status changed: Closed pending clerk 
action 
BNDC VIGIL Bond Posted - Cash (Receipt 40350 Dated 
9/22/2011 for 200.00) 
APSC VICTORIN Appealed To The Supreme Court 
9/26/2011 NOTE VICTORIN Certificate of Appeal sent to Supreme Court 
10/21/2011 NLTR VICTORIN Notice of Lodging Transcript 
BNDV VICTORIN Bond Converted (Transaction number 2295 
dated 10/21/2011 amount 200.00) 
User: VICTORIN 
Judge 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
John T. Mitchell 
Susan P. Weeks, ISB No. 4255 
JAMES, VERNON & WEEKS, P.A. 
Attorneys at Law 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
Attorneys for Plaintiffs 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANNE RUDDY-LAMARCA, CASE NO.: CV-lO- S 1.9 tf f 
Plaintiff, 
vs. 
DALTON GARDENS IRRIGATION DISTRICT, 
a political subdivision of the State ofldaho, 
Defendant. 
COMPLAINT FOR DECLARATORY RELIEF 
Fee Category: A 
Fee: $88.00 
Plaintiff Dianne Ruddy-LaMarca, by and through Susan P. Weeks, of James, Vernon & 
Weeks, P.A., for a cause of action against the above-named Defendant, complains and alleges as 
follows: 
I. 
IDENTITY OF PARTIES, JURISDICTION AND VENUE 
1.1 At all times material hereto, Plaintiff was a resident of Kootenai County, State of 
Idaho. 
1.2 At all times material hereto, Defendant was an irrigation district operating in 
Kootenai County, State ofIdaho. 
COMPLAINT FOR DECLARATORY JUDGMENT - 1 
1.3 The property and purported easement which is the subject of this action is located in 
Kootenai County, State of Idaho. 
1.4 This Court has jurisdiction pursuant to Idaho Code § 1-705 in that Defendant 
operates in Kootenai County, State of Idaho. Venue is appropriate in this county under Idaho 
Code § 5-401 in that this action concerns the determination of the right or interest in real 
property. 
II. 
GENERAL ALLEGATIONS 
2.1 On or about September 11, 1990, Plaintiff acquired and still owns real property 
(hereinafter the "Subject Property") located in Dalton Gardens, Kootenai County, Idaho, 
commonly known as 6815 North 16th Street, Dalton Gardens, Idaho, and more particularly 
described as: 
A tract ofland located in Tract 48 of the DALTON GARDENS 
ADDITION to HAYDEN LAKE IRRIGATED LANDS, according 
to the plat thereof filed in Book "B" of Plats at page 151, records 
of Kootenai County, Idaho more particularly described as follows: 
BEGINNING at a point on the East line of said Tract 48; 135.15 
feet South of the Northeast comer thereof; thence South 195.15 
feet to the Southeast comer of said Tract 48; thence West along the 
South line of said Tract a distance of 649.6 feet to the Southwest 
comer of said Tract; thence North along the West line of said Tract 
330.4 feet to the Northwest comer of said Tract 48; thence East 
along the North line of said Tract 390.3 feet to a point in said 
North line which lies 260.2 feet West of the Northeast comer of 
said Tract 48; then South a distance of 135.17 feet; thence East a 
distance of260.3 feet to the POINT OF BEGINNING. 
2.2 In or about April 2008, Defendant came onto Plaintiffs property for the purpose of 
replacing a six-inch irrigation line with a ten-inch irrigation line. 
COMPLAINT FOR DECLARATORY JUDGMENT - 2 002 
2.3 Defendant claims it has an easement for such irrigation line. 
2.4 Plaintiff disputes Defendant's claim of the scope of its easement. The parties have 
been unable to reach agreement concerning the nature, size, and limitations of the claimed 
easement. 
III. 
DECLARATORY RELIEF 
3.1 Plaintiff incorporates by reference the foregoing allegations. 
3.2 Plaintiff is entitled to declaratory relief and seeks a declaration of the parties' 
respective easement rights and obligations. 
3.3 Plaintiff has been forced to engage the services of an attorney to prosecute this 
action, and as such, is entitled to an award of her attorneys' fees as allowed by law, including 
Idaho Code §§ 12-120 and 12-121. 
WHEREFORE, Plaintiffs pray for a declaration of the parties' respective easement rights 
and obligations; Plaintiffs costs and attorneys' fees as allowed by law, including Idaho Code §§ 
12-120 and 12-121; and for such other and further relief as the court deems just and equitable 
under the circumstances. 
DATED this Ii'f!- day of \~ ,2010. 
JAMES, VERNON & WEEKS, P.A. 
Sus P. Weeks 
Attorney for Plaintiffs 
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17 
Malcolm Dymkoski 
Attorney at Law 
1110 W. Park Place Suite 210 
Coeur d'Alene, ID 83814 
Tel: (208) 765-6077 
Fax: (208) 664-6009 
Email: maldymkoski@gmail.com 
Idaho State Bar No. 3014 
Attorney for the Defendant 
STATE OF IDAHO 1 
COUNTY Of KOOTENAI! 55 
FIL£D:7S DA'-3 ~ 
20lD JUl 12 PH~: 22 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
18 DIANNE RUDDY-LAMARCA, 
19 CASE NO. CV 10-5048 
20 
21 
Plaintiff, 
ANSWER 
22 v. 
23 
24 
25 
26 
27 
28 
29 
30 
DALTON GARDENS IRRIGATION DIS-
TRICT, 
Defendant. 
FEE CATEGORY: I. 
FEE: $58.00 
31 The Defendant, Dalton Gardens Irrigation District, through its attorney, Malcolm 
32 Dymkoski, responds to the Plaintiffs Complaint as follows: 
33 
34 
35 
36 
37 
38 
39 
40 
41 
1. 
2. 
3. 
4. 
5. 
The Defendant admits the allegations set forth in paragraph 1.1 of the Plaintiffs 
Complaint. 
The Defendant admits the allegations set forth in paragraph 1.2 of the Plaintiffs 
Complaint. 
The Defendant admits the allegations set forth in paragraph 1.3 of the Plaintiffs 
Complaint. 
The Defendant admits the allegations set forth in paragraph 1.4 of the Plaintiff s 
Complaint. 
The Defendant admits the allegations set forth in paragraph 2.1 of the Plaintiffs 
ANSWER - Page 1 of 3 UU4 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
6. 
7. 
8. 
9. 
Complaint. 
The Defendant admits the allegations set forth in paragraph 2.2 of the Plaintiff's 
Complaint. 
The Defendant admits the allegations set forth in paragraph 2.3 of the Plaintiff's 
Complaint. 
The Defendant admits that there is a dispute between the Plaintiff and the 
Defendant concerning the scope ofthe Defendant's easement, and admits that the 
parties have been unable to reach agreement concerning the nature, size, and 
limitations of the claimed easement, as alleged in paragraph 2.4 of the Plaintiff's 
Complaint. 
The Defendant admits the allegations set forth in paragraph 3.1 of the Plaintiff's 
Complaint to the extent that the Defendant has admitted those foregoing 
allegations. 
14 10. The Defendant does not have sufficient information to determine the extent to 
15 which the Plaintiff is asserting that she is entitled to declaratory relief, as alleged 
16 
17 
in paragraph 3.2 of the Complaint, and therefore the Plaintiff can neither admit 
nor deny the same. The Defendant also affirmatively seeks a declaration of the 
18 parties' respective easement rights and obligations. 
19 11. The Defendant denies the allegations set forth in paragraph 3.3 of the Plaintiff's 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
1. 
2. 
3. 
Complaint. 
The Defendant prays for the following relief: 
That the Court declare the Plaintiff's and the Defendant's respective easement 
rights and obligations; 
That the Court deny the relief requested by the Plaintiff, except as specifically 
admitted herein; 
That the Court grant the Defendant the reasonable costs it has incurred in this 
matter attorney fees, including reasonable attorney fees pursuant to 1. C. § 12-120 
ANSWER - Page 2 of 3 
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1 and I.C. §12-121; 
2 4. That the Court grant the Defendant such other relief as the Court deems just and 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
reasonable. 
Dated July 12,2010. 
13 I hereby certify that a true and correct copy of this document was telefaxed on 
14 July 12, 2010, to: 
15 
16 Susan P. Weeks 
17 JAMES, VERNON & WEEKS, P.A. 
18 Fax: 664-1684 
19 
20 
21 
22 
23 
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Malcolm Dymkoski 
Attorney at Law 
1110 W. Park Place Suite 210 
Coeur d'Alene, 1083814 
Tel: (208) 765-6on 
Fax: (208) 664-6089 
Email: maldymkoski@gmail.com 
Idaho State Bar No. 3014 
Attorney for the Defendant 
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13 
14 
15 
16 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
17 
18 DIANNE RUDDY-LAMARCA, 
19 CASE NO. CV 10-5048 
20 Plaintiff, 
21 
22 
23 
v. 
DEFENDANT'S MEMORANDUM CON-
CERNING CREATION OF EASEMENT 
24 DALTON GARDENS IRRIGATION DIS-
25 TRleT, 
26 
27 Defendant. 
28 
29 During discussions with the Court concerning the parties' request that the trial 
30 in this matter be continued from March 14, 2011, counsel for the parties advised the 
31 Court that they would attempt to provide the Court with documentary evidence and 
32 written argument concerning the issues of what type of easements exist in this matter, 
33 and how those easements were created. Both counsel hoped that, by doing so, the Court 
34 could determine, prior to the trial now scheduled to commence on June 13,2011, what 
35 type(s) of easement(s) exist, thereby leaving, as the only issues to be tried, the scope of 
36 the easement(s) and the standard for determining the scope. The Defendant thereby 
37 submits this Memorandum and the exhibits which are filed with it. 
38 
39 
40 
41 
Statement of the Dispute 
This dispute involves Ms. Ruddy-Lamarca' s ownership of a residential lot at 6815 
DEFENDANT'S MEMORANDUM CONCERNING CREATION OF EASEMENT - Page 1 of 16 
1 North 16th Street, Dalton Gardens, Idaho, and the Irrigation Districts' desire toreplace 
2 two of its irrigation lines buried on that parcel. Ms. Ruddy-Lamarca disputes whether 
3 the Irrigation District has easement rights on her parcel for its distribution lines. She 
4 has also asked the Court to determine the scope of the easement if the Court determines 
5 that an easement exists. The Irrigation District claims that it has easement rights on Ms. 
6 Ruddy-Lamarca's parcel. It claims that it has express, deeded easement rights to place, 
7 replace, and maintain its distribution lines. It further asserts that, if it does not have 
8 deed easement rights, then it has prescriptive easement rights. It is the intention of the 
9 Irrigation District that the issue of the scope of the easement rights, and the standard 
10 for determining that scope, will be addressed in separate briefing. 
11 Ms. Ruddy-Lamarca owns the following parcel: 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
A tract ofland located in Tract 48 of the DALTON GARDENS ADDITION 
to HAYDEN LAKE IRRIGATED LANDS, according to the plat thereof 
filed in Book "B" of Plats at page 151, records of Kootenai County, Idaho 
more particularly described as follows: 
BEGINNING at a point on the East line of said Tract 48; 135.15 feet South 
of the Northeast corner thereof; thence South 195.15 feet to the Southeast 
corner of said Tract 48; thence West along the South line of said Tract a 
distance of 649.6 feet to the Southwest comer of said Tract; thence North 
along the West line of said Tract 330.4 feet to the Northwest corner of said 
Tract 48; thence East along the North line of said Tract 390.3 feet to a 
point in said North line which lies 260.2 feet West of the Northeast corner 
of said Tract 48; then South a distance of 135.17 feet; thence Last a 
distance of 260.3 feet to the POINT OF BEG11N1NG. 
28 Tract 48 is a rectangular five acre tract with its east boundary located along 16th Street 
29 in Dalton Gardens. (16th Street runs in a north-south direction.) The east and west 
30 boundaries of Tract 48 are approximately 330.4 feet in length. The north and south 
31 boundaries of Tract 48 are approximately 649.6 feet in length. Ms. Ruddy-Lamarca owns 
32 all of Tract 48 except for a portion in the northeast corner of the Tract. 
33 The Irrigation District owns two underground runs of 4-inch irrigation main 
34 located on Ms. Ruddy-Lamarca's parcel, which it wants to remove and replace with 10-
35 inch lines, also to be placed in the same location underground as the existing 4-inch 
DEFENDANT'S MEMORANDUM CONCERNING CREATION OF EASEMENT - Page 2 of 16 
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1 lines. The location of those two irrigation lines cannot be precisely determined until they 
2 are excavated. They are buried approximately 6 feet below the surface. 
3 One line is located just to the north of the south property line, although the exact 
4 location cannot be determined until the line is excavated. In a drawing made by the 
5 Bureau of Reclamation, dated March 3,1961, the line is located 6 feet north of the fence 
6 marking the south boundary of Tract 48. See Exhibit W. In a photograph made by the 
7 Bureau of Reclamation in October, 1960, that line appears to be well over 6 feet north 
8 ofthat fence. See Exhibit Y. Counsel for the Plaintiff and the Defendant, along with Ms. 
9 Ruddy-Lamarca, accompanied a technician for a testing service who was using an 
10 electro-magnetic detector to locate that line. That device indicated that the line was 
11 probably more than 6 feet north of the south boundary. Robert Wuest, the water master 
12 for the Irrigation District, has noted a slight depression in the ground which possibly 
13 indicates where the soil was excavated in 1961 to place the line. The location of that 
14 depression is more than 6 feet from the south boundary. 
15 The other line that the Irrigation District wants to replace is located to the west 
16 of the16th Street boundary of all of Tract 48, but the exact location of this line also 
17 cannot be determined until it is excavated. As will be discussed later in this memoran-
18 dum, the east boundary line of Tract 48 is located at the center of the right-of way of 16th 
19 Street. At the time that the electro-magnetic device was used to locate the line near the 
20 south boundary, it was also used to locate the line near the east boundary. That device 
21 located a line to the west of the east boundary, (on Ms. Ruddy-Lamarca's lawn to the 
22 west ofthe 16th Street pavement), but did not locate a line north ofthe approximate mid-
23 point of the east boundary line of Ms. Lamarca's portion of Tract 48. In other words, it 
24 appeared that the line ran northerly from the southeast corner of Ms. Ruddy-Lamarca's 
25 parcel halfway to the northeast corner of her parcel, and then stopped. However, on the 
26 Bureau of Reclamation drawing, dated March 3, 1961, that line, identified as "Lateral 
27 A", runs along the entire length of the east boundary line of Tract 48, and is located 
28 from 20 feet to 22 feet west of the center line of 16th Street. See Exhibit W. The right-of-
29 way for 16th Street is 40 feet wide. Therefore, the drawing indicates that the centerline 
30 of that pipe runs from the edge of the 16th Street right-of-way up to 2 feet west of the 
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1 edge ofthe right-of-way. That drawing further shows that "Lateral A" continues north 
2 along 16th Street to Wilbur Street, where it turns west. No survey was made on behalf 
3 of the litigants to determine whether the center of the 16th Street pavement is the center 
4 line of the right-of-way. 
5 
6 Deeded Easement 
7 
8 The Irrigation District has a deeded easement to construct, maintain, and enlarge 
9 distribution lines on Ms. Ruddy-Lamarca's parcel. "Even though no specific words are 
10 necessary to create an express easement, it is necessary that 'the parties make clear their 
11 intention to establish a servitude.' [Citation omitted]." Coward v Hadley, _ Idaho_, 
12 346 P.3d 391,396 (2010). 
13 The easement for an irrigation ditch or conduit is an easement appurtenant. "The 
14 real distinction between an easement in gross and an ordinary easement is that in the 
15 one there is, and in the other there is not, a dominant tenement to which it is attached." 
16 West v. Smith, 95 Idaho 550, 556, 511 P.2d 1326, 1332 (1973). The owner of an 
17 irrigation pipeline or ditch right is the dominant owner. The owner of the land where the 
18 ditch or pipeline is located is the servient owner. 
19 An irrigation ditch right, unlike a water right, acts like an easement in 
20 land. I.C. §42-1102 ("the existence of a visible ditch, canal or conduit shall 
21 constitute notice to the owner, or any subsequent purchaser, of the 
22 underlying servient estate, that the owner of the ditch, canal or conduit 
23 has the right-of-way." [emphasis added.] Olson v. H & B Props., Inc., 882 
24 P.2d 536,539 (N.M. 1994). ("Water rights are derived from appropriation 
25 for the beneficial use, while ditch rights are derived from ownership of the 
26 ditch and an easement in it." (Emphasis added)). The dominant estate 
27 downstream is benefitted by the water that runs through the servient 
28 estate upstream. The "owner" of the ditch is therefore the dominant-estate 
29 owner. "Although the person who has an easement for a ditch across the 
30 land of another does not thereby gain legal title to any portion of that land, 
31 the owner of such an easement is often called the 'owner' of the ditch." 
32 Camp v East Fork Ditch Company, 137 Idaho 850, 857, 55 P.3d 304, 
33 311(2002). 
34 
35 Zingiber Investment v Hagerman Highway District, _ Idaho _, _ P.3d _, 2011 
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1 Opinion No. 44, (March 22,2011). "Because a ditch right acts as an easement, the 'ditch 
2 owner' [that I.C. §42-1207] refers to is the owner of the dominant estate, and the 
3 'landowner' the statute refers to is the owner of the servient estate." Zingiber. 
4 The transfer of the servient estate is subject to the easement rights of the 
5 dominant estate. See Zingiber, above ("Notice to owner or subsequent purchaser"). 
6 The transfer of the dominant estate also conveys to the transferee the easement rights. 
7 "An easement appurtenant "serves the owner of the dominant estate in a way that 
8 cannot be separated from his rights in the land." When such an easement is created, "it 
9 becomes fixed as an appurtenance to the real property, which is subject to the 
10 prescriptive use and may be claimed by a successor in interest." [Internal citations 
11 omitted.] Beckstead v. Price, 146 Idaho 57, 65 190 P.3d 876,884 (2008). 
12 The Plat of Dalton Gardens Addition Hayden Lake Irrigated Lands was recorded 
13 on or about December 4, 1907. Exhibit A. (The photocopy of that Plat cut off the last 
14 two digits of the page where it was recorded, that is Page 151.) The developer was the 
15 Hayden-CDA Irrigation Co. The Plat contained about 272 lots, of which 202 lots were 
16 5 acres each and 70 lots were 2 acres each. The Plat contains a dedication of the streets 
17 for canals and conduits for irrigation and domestic water. Because the parcels were 
18 created prior to 1953, the streets shown on the Plat are deemed to be easements across 
19 the parcels adjacent to the streets. Lake CDA Investments, LLC v. Idaho Department 
20 of Lands, 149 Idaho 274, 233 P.3d 721, Note 1 (2010). 
21 Hayden-CDA Irrigation Co. sold Tract 48, and Tracts 36 and 47, to E. H. Foltz, 
22 by a Land and Water Deed dated July 18, 1911. Exhibit B. Paragraph 2 of that Deed 
23 states: 
24 The right-of-way for the construction, enlargement and maintenance of all 
25 canals, flumes and water tanks of the vendor, heretofore constructed or 
26 hereafter to be constructed, over and across said lands for the irrigation of 
27 other lands, shall be and is hereby reserved, with the right and permission 
28 to the vendor to enter upon said land for the survey, location, construction, 
29 enlargement and repair of said canals and to construct and maintain and 
30 repair the same by the vendor or the owner or owners of other lands and 
31 the purchaser wavies [sic] any and all damages that may occur on account 
32 of said matters and things, or either of them. 
33 
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1 Paragraph 20 of the Deed states: 
2 All covenants terms, and conditions and provisions hereof shall inure to 
3 the benefit of and be binding upon the heirs, executors, administrators, 
4 successors and assigns of the parties hereto. 
5 
6 "The phrase "heirs and assigns," however, creates an appurtenant easement that runs 
7 with the dominant estate-not to servient estates. [Citation omitted]." Coward v Hadley, 
8 _ Idaho _, 246 P.3d 391,396 (2010). 
9 Even though the right-of-way was reserved for canals and flumes, that does not 
10 prevent the Irrigation District from installing an underground pipe. I.C. §42-1207 
11 provides: "While the owner of a ditch, canal, lateral, drain or buried irrigation conduit 
12 shall have no right to relocate it on the property of another without permission, a ditch, 
13 canal, lateral or drain owner shall have the right to place it in a buried conduit within 
14 the easement or right-of-way on the property of another .... " See Zingiber, supra 
15 The ownership of the irrigation system, and therefore the rights to the easement 
16 on Tract 48, have passed to the Irrigation District. A Decree of foreclosure was entered 
17 in this Court on September 15, 1915. Exhibit C. That Decree stated, at page 2, 
18 paragraph 4, that the property subject to the foreclosure was then held by R. L. Webster, 
19 receiver, and that the Sheriff would only sell the foreclosed property if the receiver was 
20 unable to do so. The foreclosed property included the water rights, "pump station, 
21 pump, machinery, tools, supplies, ditches, pipes and irrigation system complete." Exhibit 
22 C, pg. 3, final paragraph. Since the easement rights that Hayden-Coeur d'Alene 
23 Irrigation Co. were appurtenant to its ownership of the irrigation system, those 
24 easement rights passed to the receiver upon the foreclosure. See Molony v. Davis, 40 
25 Idaho 443, 233 P. 1000, (1925). 
26 The receiver executed and delivered a Receiver's Deed to George W. Hayes dated 
27 November 24, 1915. Exhibit D. That Deed conveyed to Hayes the water rights, plant, 
28 tools, supplies, pipes, flumes and irrigation system complete .... " It further conveyed the 
29 "tenements, hereditaments and appurtenances whatsoever to the same belonging or in 
30 any wise appertaining." 
I 
31 By Indenture, dated May 16, 1916, George W. Hayes conveyed to Dalton Land & 
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1 Irrigation Company, the water rights, the plant, tools, supplies, pipes, flumes and 
2 irrigation system complete .... " Exhibit E. On May 17,1916, Dalton Land & Irrigation 
3 Company mortgaged to Washington Trust Company the water rights, pump station, 
4 pump machinery, tools, supplies, ditches, flumes, pipes, tank, and irrigation system 
5 complete, and the accounts receivable, together with all hereditaments and appurte-
6 nances. Exhibit F. The mortgage was given in order to secure a loan of $10,000. 
7 Shortly after May 16, 1916, the Irrigation District commenced a condemnation 
8 action in this Court against the Dalton Land & Irrigation Company and Washington 
9 Trust Company. The jury returned a verdict in favor of the Irrigation District on 
10 February 26, 1917,1 and this Court entered its Judgment and Final Decree of 
11 Condemnation on March 2, 1917. Exhibit G. That Judgment provided that the 
12 Irrigation District was entitled to the property described in the verdict set forth in that 
13 Judgment upon payment of $750.00. The property included 
14 the entire domestic system installed by the Hayden-Coeur d'Alene 
15 Irrigation Company and all improvements thereon and now used in 
16 connection with furnishing water to the inhabitants ofthe Dalton Gardens 
17 Irrigation District; also the entire irrigation system installed by the same 
18 company and used in connection with irrigating the Dalton Gardens 
19 Irrigation tracts .... 
20 
21 On February 28, 1917, the Irrigation District, Dalton Land & Irrigation Company, 
22 and Washington Trust Bank executed an Indenture. Exhibit H. That Indenture provided 
23 that Dalton Land & Irrigation Company would execute a deed to convey to the Irrigation 
24 District the system to the Irrigation District, "together with the tenements, 
25 hereditaments and appurtenances whatsoever to the same belonging or in anywise 
26 appertaining to said property herein conveyed, owned, held or controlled by this 
27 grantor." That clause set forth the intention of Dalton Land & Irrigation Company to 
28 convey to the Irrigation District, among other things, its easement rights identified in 
29 the Land and Water Deeds by Hayden-Coeur d'Alene Irrigation Company to the 
I Although the Judgment stated that the verdict was returned on February 26, 1916, that is 
apparently a scrivener's error, as the Dalton Land & Irrigation Company did not take title to the 
irrigation system until May, 1916. 
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1 purchaser of Tract 48, and the other Tracts, quoted above: 
2 The right-of-way for the construction, enlargement and maintenance of all 
3 canals, flumes and water tanks of the vendor, heretofore constructed or 
4 hereafter to be constructed, over and across said lands for the irrigation of 
5 other lands; shall be and is hereby reserved, with the right and permission 
6 to the vendor to enter upon said land for the survey, location, construction, 
7 enlargement and repair of said canals and to construct and maintain and 
8 repair the same by the vendor or the owner or owners of other lands and 
9 the purchaser wavies [sic] any and all damages that may occur on account 
10 of said matters and things, or either of them. 
11 
12 However, the Indenture also contains several provisions indicating that it was 
13 intended as a present conveyance. 
14 This conveyance is limited to the interest that the Hayden Coeur d'Alene 
15 Irrigation Company retained in said property after the said conveyance 
16 hereinbefore mentioned were executed. That is to say, subject to the 
17 liability, duty, rights and privileges imposed by the terms of said water 
18 rights from said systems and by the laws of the state of Idaho with 
19 reverence to irrigation companies, and the said purchasers hereby assume 
20 said liabilities imposed by or growing out of said land and water deed 
21 hereinbefore referred to made and executed by the Hayden-Coeur d'Alene 
22 Irrigation Company to purchasers of the lands included in said district 
23 relieving the said Dalton Land & Irrigation Company and its predecessors 
24 in interest from any and all liability thereunder or in connection therewith. 
25 
26 The "rights and privileges" referred to in the Indenture, that the Irrigation District was 
27 accepting, were the rights to construct, enlarge and maintain the water distribution 
28 system across Tract 48 and the other tracts. The "liability [and] duty" referred to in the 
29 Indenture, that the Irrigation District was assuming, was the liability and duty 
30 undertaken by Hayden-Coeur d'Alene Irrigation Company to provide irrigation and 
31 domestic water to Tract 48 and the other tracts. 
32 The Indenture also provides: "Said grantors herein also give to the said Dalton 
33 Gardens Irrigation District a perpetual easement to maintain the water tank upon Tract 
34 No. 181 of said Dalton Gardens Irrigation tracts with the right to enter upon said tract 
35 to repair and maintain said tank." The Irrigation District was not simply entering into 
36 a bilateral contract whereby it was agreeing that, in the future, it would undertake 
37 certain responsibilities. It was presently receiving, and Dalton Land & Irrigation 
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1 Company was presently granting, easement rights that Dalton Land & Irrigation 
2 Company had received from the original grantor, Hayden-Coeur d'Alene Irrigation 
3 Company. The Irrigation District was presently undertaking certain responsibilities and 
4 duties, and was presently relieving Dalton Land & Irrigation Company of those 
5 responsibilities and duties, which the Irrigation District could only perform by taking 
6 ownership of the water system. 
7 When an instrument is ambiguous as to whether it is intended as a present 
8 conveyance or as an intent to convey in the future, the Court can determine the intent 
9 by the circumstances' surrounding the execution of the instrument. City of Kellogg v. 
10 Mission Mountain Interests Ltd., 135 Idaho 239, 16 P.3d 915 (2000). 
11 In construing a deed, the trial court should, if possible, give effect to the 
12 intent of the parties .... In interpreting and construing deeds, uncertainties 
13 should be treated as ambiguities subject to be cleared up by resort to 
14 intention of the parties as gathered from the deed, circumstances attending 
15 and leading up to its execution, subject matter and situation of the parties 
16 at the time. [Citations omitted.] .... The district court concluded that the 
17 words in the agreement constituted sufficient evidence of an intent to 
18 make a present conveyance. The district court relied on Martin v. Adams, 
19 104 Mass. 262, 1870 WL 8916 (1970), in which the words "agree to sell" 
20 were interpreted by the court to evidence a present sale, upon the court's 
21 consideration of the circumstances surrounding the conveyance. The 
22 district court found in the instant case, as in Martin, that the property 
23 purportedly being conveyed was already in the possession of the grantee, 
24 nothing remained to be done by the seller (Bunker), and there was nothing 
25 in the document to show that title was not to pass until the happening of 
26 some future event .... 
27 There is substantial evidence in the record to support the district 
28 court's determination that the words of the agreement reflect the parties' 
29 intent to transfer title at the time of the conveyance. 
30 
31 Kellogg, 135 Idaho at 243-244, 16 P.3d at 919-920. 
32 In Kellogg, the words in dispute in the agreement to sell the property were "that 
33 the City 'desires to purchase the lodge and ski lift' and that Bunker 'agrees to sell to the 
34 City the lodge and the land on which it sits, along with the ski lift,' .... " Kellogg, 135 
35 Idaho at 243,16 P.3d at 914. Similarly, in the present case, the Indenture states that 
36 "WHEREAS, the Dalton Gardens Irrigation District is desirous of purchasing the said 
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1 interest in and to part of said irrigation works and domestics works" and that "[t]he said 
2 Dalton Land & irrigation Company agrees to make and execute a deed conveying all of 
3 said property, except said machinery hereinbefore specified, to the Dalton Gardens 
4 Irrigation District for the sum set by the jury in the condemnation action of the Dalton 
5 Garden Irrigation District against the Dalton Land & Irrigation Company and others, 
6 to-wit, the sum of seven hundred and fifty dollars .... " 
7 The only action to be performed by the Irrigation District was payment of the 
8 $750 as was also ordered in the condemnation Judgment. Instead of payment of $750 
9 being made to the Clerk of the Court, the parties agreed that $750 would be paid to 
10 Washington Trust Bank by the Irrigation District, on behalf of Dalton Land & Irrigation 
11 Company, to pay off the mortgage given by Dalton Land & Irrigation to the Bank. The 
12 Bank agreed to execute a Release of the mortgage, which it did on March 8, 1917. 
13 Exhibit 1. Both the deed from the Dalton Land & Irrigation Company and the Release 
14 by the Bank would be placed in escrow pending payoff of the mortgage. Upon the payoff, 
15 the deed and the Release would then be delivered to the Irrigation District. The 
16 conveyance was intended to occur when documents identified in the Indenture were 
17 delivered to the Irrigation District. 
18 This court has repeatedly held that before a deed can operate as a valid 
19 transfer of title there must be a delivery of the instrument and such 
20 delivery must be effected during the lifetime of the grantor. [Citations 
21 omitted.] It is also recognized that the intention of the grantor as to 
22 whether he intended, by the instrument, to divest himself of title is an 
23 essential and controlling element of delivery. [Citations omitted.] 
24 
25 McLaws v. Casey, 88 Idaho 348,353,400 P.2d 386, 389 (1965). It is clear that both the 
26 originals of the Indenture and the Release were then delivered to the Irrigation District, 
27 in fulfillment of the terms of the Indenture, as the Indenture and Release were recorded 
28. on April 14, 1917 at 12:15 p.m. and 12:16 p.m., respectively. Upon delivery of those 
29 documents to the Irrigation District, the conveyance was complete. Acceptance of the 
30 delivery of those documents was made by the Irrigation District. The notation of the 
31 County Recorder, at the end of each of those documents, states that they were recorded 
32 at the request of J. P. Downing. In an affidavit filed with the State Engineer on 
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1 February 10,1919, J. P. Downing is identified as the Secretary of the Irrigation District. 
2 Exhibit Z. 
3 This Court later certified that the conveyance was complete. The Clerk of the 
4 Court certified to the Idaho State Engineer, on February 7,1919, that all ofthe property 
5 of Dalton Land & Irrigation Company was transferred to the Irrigation District. Exhibit 
6 J. That certification was received and filed by State Engineer on February 10, 1919, and 
7 is found at page 41 of the records of State Water License No. 2518, maintained by the 
8 Idaho Department of Water Resources, the successor to the Idaho State Engineer. The 
9 Clerk stated: 
10 I further certify that thereafter the Dalton Gardens Irrigation District in 
11 an action prosecuted by them against the Dalton Land & Irrigation 
12 Company, Washington Trust Company and others to condemn said 
13 property to secure a final decree of condemnation, condemning all of the 
14 rights of said Dalton Land & Irrigation Company, the Washington Trust 
15 Company and others in and to said property and said water right, together 
16 with the entire irrigation system formerly owned by the Hayden-coeur 
17 d'Alene Irrigation Company and all improvements used in connection 
18 therewith, which said decree was duly entered on the 2nd day of March 
19 1917, and that said Dalton Land and Irrigation company by deed, dated 
20 February 28th, 1917, and recorded on the 14th day of April, 1917, in Book 
21 65 of Deeds, on page 69 thereof, duly transferred to said Dalton Gardens 
22 Irrigation District said property. 
23 
24 The Indenture executed on February 28,1917 by Dalton Land & Irrigation Company, 
25 Washington Trust Bank, and the Irrigation District, was recorded on April 14, 1917, in 
26 Book 65 of Deeds on page 69. 
27 In reliance upon, among other things, this Court's certification that the Irrigation 
28 District owned the system by which the waters of Hayden Lake were distributed to the 
29 tract owners, the State of Idaho transferred State Water License No. 2518 to the 
30 Irrigation District. Water License No. 2518 was originally granted to Hayden-Coeur 
31 d'Alene Irrigation Company for domestic and irrigation purposes on March 23, 1912. 
32 Exhibit K. The Water License was recorded in Book Y of Miscellaneous Records, at page 
33 348, Records of Kootenai County, Idaho. Satisfactory proof of application to beneficial 
34 use of water was submitted on January 22,1912 for approximately 205 of the tracts of 
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1 the Dalton Gardens Addition to the Hayden Lake Irrigated Lands. Proof of Application 
2 for Tract 48, and others, was made on December 23,1911. Exhibits L, M, and N, are 
3 found at page 112 of Water License records, by Charles B. Birton, fruit grower, page 127 
4 of Water License records by John J. Blydenstine, civil engineer, and page 136 of Water 
5 License records, by William G. Malloy, real estate agent. 
6 Water License No. 2518 was identified as part of the foreclosed property in the 
7 foreclosure Decree, entered September 15, 1915, Exhibit C, held and to be sold by the 
8 Receiver, R. L. Webster. By Receiver's Deed, dated November 24,1915, Exhibit D, the 
9 Water License was conveyed to George W. Hayes. By Indenture, dated May 16, 1916, 
10 Exhibit E, George W. Hayes conveyed the Water License to Dalton Land & Irrigation 
11 Company. The Water License was conveyed by Indenture, dated February 28, 1917, 
12 Exhibit H, by Dalton Land & Irrigation Company to Dalton Gardens Irrigation District. 
13 The State Engineer issued its License and Certificate of Water Right, for Water License 
14 2518, to the Irrigation District on March 6, 1919. Exhibit O. 
15 Once the Indenture was delivered, the three parties to the Indenture all acted as 
16 if the transfer of title was complete. The Irrigation District has operated the system 
17 since 1917, and there is no evidence that any person or entity has claimed that the 
18 Irrigation District did not have authority to do so. This Court, which would have issued 
19 its order of condemnation if requested, stated that the transfer of title was complete 
20 upon the recording of the Indenture. If this Court was incorrect in certifying, 92 years 
21 ago, that the transfer was complete, then this Court should now issue its order of 
22 condemnation, nunc pro tunc. 
23 There did not exist at any time any common ownership to Tract 48 and the 
24 irrigation system such that the dominant and servient estates merged, which would have 
25 extinguished the easement rights on Tract 48. Hayden-Coeur d'Alene Irrigation 
26 Company sold Tract 48 to to E. H. Foltz by Land and Water Deed, dated July 18, 1911, 
27 Exhibit B. E. H. Foltz conveyed Tract 48 to Washington Trust Bank, by Indenture dated 
28 July 6, 1916. Exhibit P. Washington Trust Bank conveyed Tract 48 to Herbert L. 
29 Kimball, by Indenture dated December 20, 1916. Exhibit Q. Title to the irrigation 
30 system was never vested in Washington Trust Bank. Rather, it was vested in the 
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1 Receiver, R. L. Webster, and then only from September 15, 1915 to November 24,1915, 
2 when it was conveyed to George Hayes. 
3 
4 Prescriptive Easement 
5 
6 If the Court finds that the Dalton Gardens Irrigation District does not have a 
7 deeded easement on and across the Ms. Ruddy-Lamarca's parcel, then the Irrigation 
8 District asserts that it has acquired easements by prescription. In order to obtain an 
9 easement by prescription, it must be shown that: 
10 The use of the servient estate must be (1) open and notorious; (2) 
11 continuous and uninterrupted; (3) adverse and under a claim of right; (4) 
12 with actual or imputed knowledge of the owner of the servient tenement 
13 (5) for the statutory period. 
14 
15 Beckstead v. Price, 146 Idaho 57, 62, 190 P.2d 876,881 (2008). 
16 The distribution system as it existed on December 30,1911 is shown on page 5 of 
17 the State of Idaho records for Water License 2518. Exhibit R. A domestic water line 
18 (pipe) is located in or about the roadway easement along the east boundary of Tract 48. 
19 An irrigation ditch or flume is located immediately south of the south boundary of Tract 
20 48. 
21 In 1954, the United States Bureau of Reclamation rebuilt the irrigation system . 
22 for the Irrigation District. (The domestic water system was conveyed to the Dalton 
23 Water Association some years earlier.) A drawing of the existing distribution system 
24 was made on January 14,1954 by the Bureau of Reclamation. Exhibit S. It shows an 
25 irrigation line (pipe) in the roadway easement along the east boundary of Tract 48, and 
26 an irrigation pipe, rather than a flume or canal, located directly south of the south 
27 boundary of Tract 48. Exhibit T shows the layout of the system as constructed by the 
28 Bureau of Reclamation in 1954. The lines which are located on Ms. Ruddy-Lamarca's 
29 parcel are part of the section of the system identified as "Loop A". The south leg of 
30 "Loop A" runs along the south boundary of Ms. Ruddy-Lamarca's parcel. The southern 
31 portion of the section of "Loop A" that runs in a north/south direction runs along the 
32 east boundary of Ms. Ruddy-Lamarca's parcel. 
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1 The drawings prepared by the Bureau of Reclamation for the reconstruction in 
2 1954 show that pipes were buried about 6 feet deep along the south boundary of Tract 
3 48, but now within Tract 48 as follows: 1) by drawing, (plan and profile view), located 
4 6 feet north of the fence located on the south boundary of Tract 48. Exhibit U; and 2) 
5 by drawing, Detail 2 of the Line 7 Plan and Profile drawing, located along the centerline 
6 of the "farm road". Exhibit V. Those drawings show that the pipe line was buried about 
7 6 feet deep along east boundary of Tract 48, twenty to twenty-two feet from the center 
8 line of the roadway easement. The roadway easement is 40 feet wide, as indicated on the 
9 Plat. Exhibit A. As the roadway is an easement on Tract 48, the pipeline is therefore 
10 also located on Tract 48. To the extent that the centerline of the pipeline is 20 feet from 
11 the centerline of the roadway easement, then one-half of the pipe is located outside the 
12 roadway easement. To the extent that the pipeline is more than 20 feet, 2 inches west 
13 of the centerline of the roadway easement, then the entire pipe is located outside the 
14 roadway easement. 
15 Because of numerous failures ofthe pipe installed by the Bureau of Reclamation 
16 in 1954, the distribution system was rebuilt by the Bureau of Reclamation in 1962. The 
17 records prepared by the Bureau of Reclamation, and maintained by the Irrigation 
18 District, show that the soil was removed above the pipes installed in 1954, and new pipes 
19 were placed in the location of the removed pipes. The locations of the two lines on Tract 
20 48, as placed in 1961, were in the same locations as in 1954. Exhibit Wand Exhibit X. 
21 ("Loop A" and "Line 7" were renamed "Lateral 'A'" and "Lateral 7", respectively.) In 
22 a photograph made by the Bureau of Reclamation in October 23, 1962 of the 1954 line 
23 being removed along the south boundary of Tract 48,the excavation appears to be more 
24 than 6 feet from the fence, contrary to the drawings showing the line located 6 feet north 
25 of the fence. Exhibit Y. 
26 Assuming, for the sake of this argument, that the Irrigation District did not have 
27 a deeded easement on and across Tract 48, in 1954, then it has established that it has 
28 prescriptive easements where the pipes are located. (1) The placement of the pipes was 
29 open and notorious, as the soil had to be excavated in order to place the pipe; (2) The use 
30 has been continuous and uninterrupted since 1954, as the pipe, although replaced in 
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1 1961, remains in the same location and is still being used by the Irrigation District of 
2 distribution of irrigation water; (3) The use is adverse and under a claim of right. There 
3 is no evidence that the use is by permission of the owner, or the predecessors of the 
4 owner, of those portions of Tract 48, and the Irrigation District contends, as it has 
5 always contended, that it has had the right to place its distribution lines where it did on 
6 Tract 48; (4) The Irrigation District placed the lines on Tract 48 with actual or imputed 
7 knowledge of the owner of the servient tenement, as the soil had to be excavated in 
8 order to place the pipe; (5) The Irrigation District has maintained and used the pipe 
9 lines on Tract 48 for the statutory period set forth in I.C. §5-203. From 1881 to 2006, 
10 the statutory period was 5 years. From 2006, the statutory period was, and remains, 20 
11 years. 
12 
13 CONCLUSION 
14 
15 The Irrigation has deeded easement rights across, on, and under the parcel owned 
16 by Ms. Ruddy-Lamarca, for the Gonstruction, maintenance, replacement, and use of 
17 water lines for distribution of irrigation water. It has had those easement rights 
18 continuously since 1917. In the alternative, and without conceding the foregoing, if the 
19 Irrigation District does not have deeded easement rights, then it acquired prescriptive 
20 easement rights by the placement, and continuous use of irrigation water distribution 
21 lines on Ms. Ruddy-Lamarca's parcel. As stated at the beginning of this Memorandum, 
22 it is the intention of the Irrigation District that the issue of the scope of the easement 
23 rights, and the standard for determining that scope, will be addressed in separate 
24 briefing. 
25 
26 
27 
28 
29 
30 
31 
32 
33 
Dated May 17,2011. 
/ 
/ 
,/ 
/ 
~ 
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JAMES, VERNON & WEEKS, P.A. 
Attorneys at Law 
J 626 Lincoln Way 
Coeur d!Alene. Jdaho 83814 
Telephone: (20S) 667·0683 
Facsimile: (208) 664-J 684 
Attorneys for Plaintiffs 
JVW 
'STATE OF IDAHO } SS COUNTY OF KOOTENAI . 
AlED: 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANNE RUDDY ·LAMARCA, 
Plaintiff:. 
VS. 
DALTON GARDENS IRRIGATION 
DISTRICT, a political subdivision of the 
State of Idaho. 
Defendant. 
CASE NO.: CV-2010·5048 
PLAINTIFF'S TRIAL BRIEF 
Plaintiff submits the fo Bowing trial brief in accordance with the Court's 
Scheduling Order. 
ISSUES 
The issues for trial are the width of Dalton Gardens Irrigation District's easement 
across the Plaintiff's property and the need for preservation of a drain field jnstaUed by 
Plaintiff. 
PARTIES 
Dianne Ruddy·LeMarca is an. individual who owns real property in Dalton 
Gardens~ Idaho identified as a portion of Tract 48 of Dalton Gardens Addition Hayden 
Lake Irrigated Lands as recorded in Book B of Plats. Page J ~ records of Ko otenai County, 
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Idaho, consisting of Tax Parcel Nos. 5885 and 5953. Her property is depicted as folJows 
on the Kootenai County Assessor's map (Trial Exhibit 5): 
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Dalton Gardens Irrigation District is an irrigation district formed pursuant to 
Idaho Code Title 43. It provides irrigation water to the members of its district. Plaintiff 
is a mem.ber of Dalton Gardens I.trigation District. 
FACTS 
A. Creation o/Tract 48 and the Reserved Easement 
On December 5, 1907, the Hayden-Coeur d~ Alene Irrigation Company, a 
Washington Corporation ("Irrigation Company") recorded the Dalton Gardens Addition 
Hayden Lake lITigated Lands subdivisjon. The Inigation Company subsequently sold 
parcels of property within this subdivision. Tract 48 (Ruddy·LeMarca parce]) was 
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conveyed to E.H. Foltz by deed dated July 18, 1911 and recorded March 5,1914. (Trial 
Exhibit B). This deed reserved an easement for canals, flumes and water tanks. In 
March 2012, Malloy Brothers applied for and was issued Water Permit No. 2518 by the 
Idaho State Engineer (the predecessor of the Idaho Departm.ent of Water Resources). 
Tract 48 was included in the water permit. 
B. Chain qfTirle o/Ownership o/the Irrigation Works 
Around September~ 1915, Washington Trust Company foreclosed against 
Irrigation Company on lands and assets remaining in its possession. (Trial Exhibit C.) 
On November 24. 1915. the Receiver. E.L. Webster, sold to George W. Haves the water •. . . _ r 
right, irrigation system, plant, tools, supplies, pipes, flumes and irrigation system 
completed at that point and land upon which pumping plant was situated and all 
appurtenances of the above items. (Trial Exhibit D). 
On May 16. 1916, George W. Hayes transferred title for the irrigation system to 
Dalton Land and Irrigation Company. (Trial Exhibit E). Thereafter, on May 17. 1916, 
Dalton Land and Irrigation Company mortgaged the pump house and water right to 
Washington Trust Company. (Trial Exhibit F). 
On May 17, 1916; the Eight Judicial District Court in. and for the County of 
Kootenai entered a decree confirming the proceedings organizing Dalton. Gardens 
Irrigation District ("District"). (Trial Exhibit AA.) Also on May 17, 1916, Dalton Land 
& lnigation,Company mortgaged the irrigation system to Washington Trust Company for 
$10,000. (TrialExhibitl.) 
The next Significant document in the record is a March 2, 1917 "Judgment and 
Final Decree of Condemnation" in favor of the District wherein the court dtes that an. 
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action for condemnation against Washington Trust Company, Dalton Land and Irrigation 
Company and Hayden-OCoeur d~Alene Irrigation Company and George W Ha.yes for the 
domestic water system and the irrigation water system. (Trial Exhibit G.) The District 
was ordered to pay $750 dollars~ and upon such payment, was entitled to an ordcr of 
condemnation on the existing inigation system. No order of condemnation exists in the 
chain of title. On March 8, 1917, Washington Trust Company released the mortgage it 
held for the Joan made to Dalton Land & lnigation Company. (Trial Exhibit F.) 
On February 28, 1917, Dalton Gardens Irrigation. District entered into an 
Indenture with Dalton Land & Irrigation Company. A1though dated before the judgment 
and fmal decree of condemnation. such document referenced the judgment and decree 
and indicated the District would be conveyed title upon payment of the $750 judgment. 
(Trial Exbjbit H.) 
There is no deed of record, order of condemnation transferring the system from 
Dalton Land & Irrigation Company to the Djstrict, or release of February 28, 1917 
indenture even though it is undisputed that the Dalton Garden lnigation District has 
operated the irrigation system since March J 917. (The domestic water system is now 
operated by a separate entity, Dalton Water Association, which was fonned in 1945.) 
An application for a water permit for domestic and irrigati.on water for the lands 
now encompassed i.n the district was submitted by Malloy Brothers on December 17, 
1906. On January 19, 1907, a permit was issued~ requiring the works to be completed by 
January 19, 1909. Thereafter, Malloy Brothers transferred the permit to Hayden Coeur 
d' Alene Irrigation Company. Proof of beneficial use was m.ade to the State Engineer on 
January 19, 1909. An amendment was made to the license in 1912. (Trial Exhibit K) 
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The system was recognized as having the right to divert water under License No. 2518. 
(Trial Exhibit 0.) A map of the domestic and irrigation system as it existed December 
30, 1911 was submitted to the State Engineer in connection. with an appHcation for the 
amendment to Water License No. 2518. This map indicated that an. irrigation ditch ran 
close to the northern boundary of Tract 49, immediately south of the south.ern boundary 
of Tract 48, then turned north aud ran along the western boundary of Tract 48. Domestic 
water lines were located along the eastern boundary of Tract 48 adjacent to what is now 
known at 16th Street. (Trial Exhibit R.) On February 7, 1919, a swom affidavit was pro 
vided to the State Engineer indicating Dalton Gardens lITigation District acquired the 
water right pursuant to a decree entered March 2. 19J 7 in the condemnation case. 
C. Bureau a/Reclamation Projects 1953·1964 
In 1955-1963, the Unjted State Department of the Interior Bmeau of Reclamation 
rehabilitated the irrigation works. The Interior Department Appropriation Act., 1954~ the 
Act of July 31,1953 (67 Stat. 261~ Public Law 83-172) authorized the emergency 
rehabilitation of the Dalton Gardens Project. Further emergency pipe rehabilitation was 
authorized by the Act of September 22, 1961 (75 Stat. 588, Public Law 87·289). 
Construction Rehabilitation of the irrigation works began June 11, 1954, and was 
completed on April 28, 1955. Emergency pipe rehabilitation work began in 1962 and was 
completed in 1964. 
Maps and pictures from this general era depjct the Hnes and work done on the 
irrigation system. In January 14, 1954, a map of existing domestic water lines and 
existing irrigation lines, standpipes. valves and turnouts was prepared prior to 
rehabilitation oftb.e irrigation system. Consistent with the 1911 map. this map indicated 
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that domestic water ran along the eastern (16th street) boundary of Tract 48. Also 
con,sistent with the 1911 map, an irrigation canal was identified as existing in the 
northern portion of Tract 49, immediately south of Tract 48's southern boundary, which 
connected to a lateral which rat:I along the western boundary of Tract 48. 
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In January 1954~ a general arrangement plan for the water distribution system was 
prepared in colljunction with the rehabilitation. The lateral that supplied water in the 
vicinity of Tract 48 was identified on the map as Lateral 7_ The rehabilitation plan called 
for installation of a 4" )001' line in the vicinity of Tract 48 identified as Loop A. (Trial 
Exhibit T.) Stationing was used to identify specific 1ocations on the lines included in the 
project. The stationing for Loop A was identified as starting at Sta. 0+00.00 and ending 
at Sta. 26+53.90. Loop A connected to Lateral 7 at Sta. 23+27.90 on Lateral 7. (For 
Loop A, this intersection point w~ identified as Sta. 0+00.00.) This connection point 
was in Wilbur Street. The pipeline was laid in an easterly direction along Wilbur Street 
to Sta. 6+65.00, at which point it turned 90Q and ran south. The pipeline was then laid 
south along 16tb Street to Sta.19+96.00, at which point it turn,ed 90° to the west. The pipe 
then proceeded west to Sta. 26+53.90 and reconnected to Latera) 7 at a point identified as 
Sta. 36+66.40 on Lateral 7. (Trial Exhibit U.) The pipeline running westerly from 16th 
Street to Latera1 7 was identified as being 6.0~ from an existing fence line. A detail 
drawing of the intersection of Loop A with Lateral 7 shows that it is located north of a 
fence line along centerline of a farm, road for a distance of 34 feet from the point of 
intersection with Lateral 7. (Trial Exhibit V. Detail! and Detail 2.) Th,e fattn road does 
not exist today and its exact location in January 1954 is unknown. A portion of a 
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moribund fence exists along the southern boundary of Tract 48 in. the general vicinity of 
the pipeline. 
In 1961 when the line was again rehabilitated, a detail drawing of Latera! A 
indjcated that the portion of Loop A along 16th Street was 20 feet from centerline of 16th 
Street at Tract 48. The plat of Dalton Gardens dedicated a 40· width for the roads, 
h.owever the road as constructed is narrower than 40~. The paved portion of 16th Street 
along the front of Tract 48 currently is:l: 22 feet. The portion of LateraJ A that connects 
from 16th Street to Lateral 7 is identified as being 6' from an existing fence. (Trial 
Exhibit W.) The 34' from the connection at Lateral 7 running east is also identified as 
being located in the centerline of a farm road, which does not exist today. (Trial Exhibit 
X.) 
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A picture of the installation of the 4" line on Lateral A is shown in. Trial Exhibit 2. 
This photogmph shows that the top soil was removed and stock piled. Presumably, it was 
placed back on top after the rest of the ditch was excavated. The referenced fence is in 
the pjctur.e~ and the surrounding property is cu1tivated in some sort of crop. The farm 
road is not discernable. 
The general vicinity oftbe pipeline along the southern. side of Tract 48 was 
detected at the outset of this matter by American Leak Detection. Company. A portion of 
the loop line runS near the southern. bOUlldary of Tract 48. However. it is not parallel to 
the existing fences. At the front of the Plaintiff's lot (eastern end) the ,pipeline is ± 15 feet 
from the fence. Towards the middle oftbe parcel it is ±13 feet. It tapers at the back of 
the Plaintiffs lot (western end) at a point where a weir on the Jine is ±11' from the fence. 
The segment of Loop A along ] 6th Street (eastern side) was only partially detected by 
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American Leak Detection Company to approximately the middle of Tract 48. However. 
the District's personnel has observed portions of the irrigation. line beyond the point 
identified by American Leak Detection. Company on the neighboring property north of 
Plaintiff, which parcel is still a portion. of Tract 48. 
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A Barber-Greene TA-55 trenching machine was used to remove the dirt and stock 
pile the spoils in 1962. (Trial Exhibits 2 and 3.) The trenching machine was 
app:roximately eight feet wide, and had a maximum digging depth of seven feet. Other 
equipment was used to transport and lay the pipeline. (Trial Exhibit 1.) Both 4 inch and 
ten inch lines were laid in trenches as part of the rehabilitation project. The 4" line, 
which is the size of the Hue in Latera] A) was laid in approximately a four foot trench. 
(Trial Exhibit 4.) 
D. Scope of RighT of Way 
Plaintiff maintains that the District is entitled to a width no wider than was 
necessary to lay the original pipe. Based upon the photographs and maps utilized at th.e 
time, it is believed that width for the 4" pipe along the southern boundary was 
approximately sixteen feet (16') v.-ide; with six feet Jying on the south side of the 
installed pipeline between the fence and the centerline of the pipe and ten feet (10~) lying 
on the north side . 
. Dalton. Gardens has bylaws. Article VI, "Pipeline Right of Way" indicates that 
the District requires property owners not to encroach within 10 feet on each side of the 
pipeline as that is the width necessary to maintain. jts pipelin.es. 
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In. J 995~ Plajntiffs septic system failed and she had another one installed. This 
system was installed within a range of 23 feet at the closest portion to 38 feet at the most 
distance portion from the fence, (Trial Exhibit 7.) 
APPLICABLE LAW 
A. Widtb of Easement 
In the present case, determination of whether the easement is express under tbe 
injtial graot to Foltz or prescriptive due to a break in the chain of title is not going to 
affect the width of the easement If it is express, the case of Coulsen v. A berdeen-
Springfield Canal Co.~ 47 Idaho 619: 629·630,277 P. 542 (1929). holds: 
The grant under wbJcb appeUant claims was indefinite as to width and 
location of the canal as well as to the character of the conduit to be 
constructed, The only limitation was that flXed by sec, 21 - that no 
greater burden be imposed than was necessary. In such case the practical 
construction placed upon the grant by the parties to it fIxes the limits of 
the burden imposed, The construction of the ditch by appellant definitely 
fIxed its location, its width. its course and the character of the means to be 
employed to convey the waste water from the ditch to the bottom land as if 
such matters had been specifically fixed by formal contract. The initial use 
measures appellant's rights under an indeflnite grant (White Bros. & Crum 
Co. v. Watson, 64 Wn. 666, 117 Pac. 497, 44 L.R.A., N.S., 254~ 
Felsenthal v. Warring, 40 Cal.App. 119, 180 P. 67; Winslow v, City of 
Vallejo, 148 Cal. 723,113 Am. St. 349, 7 Ann. Cas. 851, 84P. 191, 5 
L.R.A., N. S.~ 851; Kern Island Irrigating Co. v. City of Baker,~field, 151 
Cal. 403,90 P. 1052; Vestal v. Young, 147 Cal. 715~ 82 Pac. 381; 
Patterson v, Chambers Power Co.: 81 Or. 328. 159 Pac. 568). 
While appellant had the right to exercise the "secondary easements" which 
accompanied the right it held, substantial alterations or changes in the 
roanner of the use could not be made, and any increase in the burden 
impos~d upon respondent's land amounted to a trespass (Setller$' 111. Disl. 
l'. A. R. Cruzen 1n:v. Co., 43 Idaho 736, 254 P. 1052; 9 R. C. 1. 796; 19 C . 
.1. 982; 9 Cal. Jm. 952; Allen v. San .Jose 1. & W Co., 92 Cal. 138: 28 P. 
215. 15 L.R.A. 93; Joseph v, Ager, 108 Cal. 517.41 P. 422; North Fork 
Water Co. v. UI,f,lQrd'i, 121 Cal. 662,54 p, 69). (Emphasis added.) 
On several occasions through the years, our Supreme Court has confirmed this 
ruling and expanded upon it In the ca.,qe of Argosy Trust v, Wininger. 141 ldaho 5 70~ 
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572, 114 P.3d 128~ 130 (2005), the Supreme Court had before it an ingress and egress 
easement over property which did not specify either the width or the Jocation of the 
easement. In discussing the determination oftbe width of the easement, Our Supreme 
Court visited earlier rulings and sumID.srized the law as follows: 
The document granting the easement across the Winingers' propeny did 
not specify ejther the width or the location of the easement. It simply 
granted "the right of ingress and egress" over the property. It was a general 
grant of easement since it did not place any limitations on its use. 
McFadden v. Sein, 139 Idaho 921. 88 P.3d 740 (2004). "A grant indefinite 
as to width and location must impose no greater burden than is necessary. " 
Conley v. Whittlesey, 133 Idaho 265, 270,985 P.2d 1127, 1132 (1999). 
"An instrument granting an easement is to be construed in connection with 
the intention of the parties and circumstances in existence at the time the 
easement was given and carried out." QUinn v. Stone, 75 Idaho 243, 
250,270 p.2d 825,830 (1954). That intent is a question of fact, and the 
trial court's findings on the issue will not be disturbed on appea1 jf 
supported by substantial and competent evidence. Conley v. Whittlesey, 
133 Idaho 265,985 P.2d 1127 (1999). 
*** 
Next, the Argosy Trust contends that the district court used the wrong 
legal standard when determining the width of the easement. It contends 
that the width of the easement should be what "is reasonably necessary for 
that gene:ral access of any kind to the dominant estate" and that a ten-foot-
wide easement is insufficient to permit ingress and egress for heavy 
equipment, fIre and safety equipment, maintenance trucks, snow plowing, 
and two vehicles passing each other. It also contends that because the 
Winingers had widened th.e dirt road that crossed their property to twenty 
feet, granting the T ru..ctt a twenty-foot-wide easement would not materially 
increase the burden upon the Winingers' servient estate, Th.e Trust 
confuses the purposes for which an easement is granted with the width of 
that easement. 
A general grant of an easement is not restricted to the use reasonably 
requir~ at the time of the grant. Abbott 'V. Nampa School Dist. ~o. 131, 
119 Idaho 544, 808 P.2d 1289 (1991). The use may be enlarged so long as 
the enlargement in use js reasonable and necessary, is consistent with the 
n.orma1 development of the land, and is not unduly burdensome to the 
servient estate. McFadden v. Sein, 139 Idaho 92),88 P.3d 740 (2004). 
There is a diffenm.ce~ however~ between the enlargement in the use 
permitted by tbe owner of the dominant estate and the enlargement of the 
physical dimensions of the easement. As this Court stated in Aztec Ltd., 
inc. l'. Creekside Investment Co., 100 Jdaho 566, 569~ 602 P.2d 64,67 
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(1979). "An increase in width does more than merely increase the burden 
upon the servient estate; it has the effect of enveloping addition.al land." 
Thus, the Argosy Trust could increase the use of the din: Toad consistent 
v..ith the normal development of its lan~ but it could not increase the 
width of the easement in order to develop its land into a subdivision. 
(Emphasis added.) 
••• 
Whether or not the Smiths and Allisons intended in 1965 that the easement 
granted be limited to the width ofth.e exjsting road was a question of fact 
for the trial court 
This holding has been cited as authority in the recent cases of Walker v. Boozer, 140 
Idaho 451, 95 P .3d 69(2004 )(holding that there was substantial and competent evidence 
to support the trial court~s finding that the historical use of the easement was twenty-four 
feet wide); Bedke v. Pickert Ranch and Sheep Co., 143 Idaho 36, 137 P.3d 423 (2006) 
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(holding th.at the intent and circumstances in existence at the time the easement was given 
and carried out showed that th.e parties intended the easement to be located where the 
pipeline was actually laid); Akers v. D.L. White Const.. Inc. 142 Idaho 293, J 27 P Jd 196 
(2005) (holding there was substan.tial evidence to support the tria1 court's fmding 
regarding the width of the easement a the time of the grant even. though the evidence was 
controverted); and Turner v. Cold Springs Canyon Ltd Partnership. 143 Idaho 227, 141 
PJd 1096 (2006) (confirming trial court:s setting of width at fire district reqwement 
when no historica1 evidence of width presented and no evidence opposing proposed width 
presented). 
In the case of a prescriptive easement, our Supreme Court summ.ari~ed its 
previous holdings in Becksteadv. Price .. 146 Idaho 57, 61, 190 P.3d 876,883·884 (2008), 
holding: 
Recognizing that "[p ]rescription acts as a penalty against a 
landowner[,]" this Court has stated prescriptive rights ., should be closely 
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scrutinized and limited by the courts." Gibben..!f v. Weissha.upt~ 98 Idaho 
633,638,570 P.2d 870, 875 (1.977). The scope of a prescriptive easement 
is fixed by the use made during the prescriptive period. Elder v. Northwest 
Timbe,' Co., 101 Idaho 356, 359,613 P.2d 367, 370 (1980); Gibbens, 98 
Idaho at 638~ 570 P.2d at 875 (quoting Bartholomew '\I. Staheli: 86 
Cal.App.2d 844, 195 P.2d 824,829 (1948». The holder of the prescriptive 
easement "may not use it to impose a substantial increase or change of 
burden on the servient tenement" Gibbens, 98 Tdaho at 638,570 P.2d at 
875 (quoting Bartholomew, 195 P.2d at 829). 
In the present case~ the Irrigation District has had its irrigation lines in, place since 
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at least 1962, if not earlier. The use made of the ea.Clement has been the same since it was 
installed. The width of the easement is determined by the equipment used to install the 
pjpeJine. The Court will hear testimony from Plaintiffs expert OD the width used in the 
1950's and 1960's and the width needed today to repair, replace and maintain the 
pipeline, and that such wilJ not be substantially different in scope. 
B. Extinguishment of Portion of Ea.sement 
Idaho also recognizes that an easement or a portion of an easement can be 
extinguisbed by adverse possessjon. In the seminal case of Shelron v. Boydstun Beach 
Assoc., 102 Idaho 818, 641 P.2d 1005 (CtApp. 1982), often. cited by tbe Supreme Cowt 
as authority, the Court of Appeals held: 
In general, a party asserting adverse possession under an oral claim of title 
must prove by clear and satisfactory evidence that he or she has been in 
possession of the property for at least five years, and that the possession 
bas been actual, open., visible, notorious~ continuous~ and hostiJe to the 
party agairist whom the claim of adverse possession is made. lC. §§ 5· 
209, -210. E.g., Swanson v. State, 83 Idaho 126, 358 P.2d 387 (1961); 
Pleasants v. Henry: 36 Idaho 728, 213 P. 565 (1923). The Asso,ciation 
asserts that Shelton did not establish the elements of exclusivity and 
hostility. When applied to extinguishment of an easement, we deem these 
elements to require that the land owner use the property within the 
easement in a manner wholly inconsistent with enjoyment of the 
easement. E.g .. Simpson v. Fowles, 272 Or. 342, 536 P.2d 499 (1975); 
Desozell v. Szc;:ygiel, 338 Mass. 153~ 154 N.E.2d 698 (1958); Glatts v. 
Henson, 31 Ca1.2d 368,188 P.2d 745 (1948). See generally Annot., 25 
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A.L.R2d 1265~ 1322 (1952); 25 Am . .Tur.2d, Easements and Licenses. § 
110. 
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The Glatts v. Henson, 31 Ca1.2d 368~ 188 P .2d 745 (1948) case cited by the Court 
of Appeals as authority addressed a situation v,.'bere the ov.rner of a servient tenement 
erected buildings and maintained them for a period of over five years upon a part of a 
road easement. The Court held: 
It is well settled that an easement, regardless of whether it was 
created by grant or use, may be extinguished by the owner of the servient 
tenement upon which the easem.ent is a burden, by adverse possession 
thereof by the servient tenement owner for the required statutory period. 
Perhaps more accurately stated an easement may be extin.guished by the 
user ofth.e seMent tenement in a manner adverse to the exercise of the 
easement, for the period required to give title to land by adverse 
possession. (Cites omitted.) We are speaking of adverse possession by the 
servient tenement owner, not abandonment by the owner of the easem.ent. 
It is true that an easement created by grant as distinguished from one 
established by user may not be lost by mere nonuser (cite omjtted), but 
nonuser may be considered as a factor in accomplishing the 
extinguishment by adverse possession. 
, 
The extinguishment by adverse possession need not be of the entire 
easement. It may be extinguished in part - to the extent that is embraced 
in the scope of the adverse possession (Cites omitted.) The nonpermissive 
erection and maintenance for the statutory period of permanent structures, 
such as buildings, which obstruct an.d prevent the use of the easement win 
operate to extinguish the easement. (Cites omitted.) 
There will be evidence in this case that Plaintiff has installed a drain field near the 
pipeline which has been in place since 1995. To the extent that such drain field is 
jncompatible witb ex.cavation of the pipeline, the District's Northwest Pipeline's 
easement bas been. extinguished in partJ 
CONCLUSION 
At trial, the Court will receive evidence from both sides regarding the width to be 
established for the 4'~ pipeline as it crosses Plaintiff's property and the necessity of 
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protecting the existing drain field. 
DATED this 7th day of June, 2011. 
JVW 
JAMES, VERNON & WEEKS. P.A. 
. . 
By ~&~.-Io 
SUSAN P. WEEKS 
Attorneys for Defendants 
CERTIFICATE OF SERVICE 
J HEREBY CERTIFY that on the 71h day of June, 2011, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to 
aU counsel of record as follows: 
Malcolm. Dymkosld Cl 
o 
U.S. MajJ 
Hand Delivered 
Overnight Mail 
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1 Malcolm Dymkoskl 
2 Attorney at Law 
3 1110 W. Park Place Suite 210 
4 Coeul' d'Alene, 10 83814 
5 Tel: (208) 765-6077 
6 Fax: (208) 664..6089 
7 Email: maldymkoski@gmail.com 
8 Idaho State Bar No. 3014 
9 
10 Attorney for the Defendant 
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16 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
17 
18 
19 
20 
21 
22 
23 
DIANNE RUDDY-LAMARCA, 
Plaintiff, 
v. 
24 DALTON GARDENS IRRIGATION DIS-
25 TRICT, 
26 
27 Defendant 
28 
CASE NO. CV 2010-5048 
DEFENDANT'S PRETRIAL MEMORAN-
DUM CONCERNING SCOPE OF EASE-
MENT 
29 The Defendant argued, in the Defendant's Memorandum Concerning Creation of 
30 Easement, that it has an easement for its irrigation main near the southern boundary 
31 of the Plaintiff's parcel, and along the eastern, 16th Street, boundary of the Plaintiffs 
32 parcel. The scope of any such easement is set forth in I.C. §42-1102. 
33 When any such owners or claimants to land have not sufficient length of 
34 frontage on a stream to afford the requisite fall for a ditch, canal or other 
35 conduit on their own premises for the proper irrigation thereof, or where 
36 the land proposed to be irrigated is back from the banks of such stream, 
37 and convenient facilities otherwise for the watering of said lands cannot be 
88 had, such owners or claimants are entitled to a right-of-way through the 
39 lands of others, for the purposes of irrigation. The right-of-way shall 
40 include, but is not limited to, the right to enter the land across which the 
41 right-of-way extends, for the purposes of cleaning, maintaining and 
42 repairing the ditch, canal or conduit, and to occupy such width of the land 
43 along the banks of the ditch, canal or conduit as is necessary to properly do 
44 the work of cleaning, maintaining and repairing the ditch, canal Or conduit 
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SCOPE OF EASEMENT - Page 1 of 4 
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1 with personnel and with such equipment as is commonly used, or is 
2 reasonably adapted, to that work. The right-of-way also includes the right 
3 to deposit on the banks of the ditch or canal the debris and other matter' 
4 necessarily required to be taken from the ditch or canal to properly clean 
;; and rriaintain it, but no greater width of land along the banks of the canal 
6 or ditch than is absolutely necessary for such deposits shall be occupied by 
7 the removed debris or other matter. Provided, that in the making, 
8 constructing, keeping up and maintenance of such ditch, canal or conduit, 
9 through the lands of others, the person, company or corporation, proceed-
10 ingunder this section, and those succeeding to the interests of such person, 
11 company or corporation, must keep such ditch, canal or other conduit in 
12 good repair, and are liable to the owners or claimants of the lands crossed 
13 by such work or aqueduct for all damages occasioned by the overflow 
14 thereof, or resulting from any neglect or accident (unless the same be 
15 unavoidable) to such ditch or aqueduct. 
16 
17 This section shall apply to ditches, canals or other conduits existing on the 
18 effective date of this act, as well as to ditches, canals or other conduits 
19 constructed after such effective date. 
20 
21 (Emphasis added.) This provision applies whether the easement was acquired by grant 
22 or reservation, or was acquired by prescription. "The right thus acquired is limited to 
23 the extent and manner of use during the prescriptive period [citations omitted] and title 
24 once acquired by prescription is as complete as any other. [Citations omitted]." Pioneer 
25 Irrigation District v. Smith, 48 Idaho 734, 738, 285 P. 474, 478 (1930). 
26 Although the width of the easement cannot be expanded from its original use 
27 (absent acquisition of additional easement rights or other permission), the Irrigation 
28 District has the right to place the pipe wherever it deems advisable within the 
29 boundaries of the easement. "Thus, the Irrigation District could make modifications to 
30 the irrigation ditch and its location within the bounds of the easement grant so long as 
31 it does not unreasonably increase the burden on Abbotts' property." Abbott v. Nampa 
32 School District No. 131, 119 Idaho 544,550,808 P.2d 1289, 1295 (1991). 
83 
34 
35 
36 
EXTINGillSHMENT OF EASEMENT 
The Plaintiff had a septic system installed on her parcel in 1996. Exhibit 7. The 
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1 drain field is located 23 feet to 38 feet from the fence located at or near the south 
2 boundary of the Plaintiff s parcel. Exhibit 7. That placement of the drain field does not 
3 extinguish the Defendant's easement if, and to the extent that, it is located on the 
4 easement. 
5 In order to extinguish an easement by adverse possession, the Defendant would 
6 have to prove the elements of adverse possession for the statutory period. Shelton v. 
7 Boydstun Beach Assoc., 102 Idaho 818, 641 P.2d 1005 (Ct. App. 1982). The statutory 
8 period for adverse possession is 20 years prior to the date of the commencement of the 
9 action. I.C. §5-210. The Plaintiffs septic system drain field has only been in place for 
10 15 years. 
11 Even if the Plaintiff could show that the requirement for the statutory period has 
12 been met, she is not entitled to claim extinguishment by adverse possession. 
13 Rights-of-way provided by this section are essential for the operations of 
14 the ditches, canals and conduits. No person or entity shatl cause or permit 
15 any encroachments onto the right-of-way, including public or private roads, 
16 utilities, fences, gates, pipelines, structures, or other construction or 
17 placement of objects, without the written permission of the owner of the 
18 right-of-way, in order to ensure that any such encroachments will not 
19 unreasonably or materially interfere with the use and enjoyment of the 
20 right-of-way. Encroachments of any kind placed in such right-of-way 
21 without express written permission of the owner of the right-of-way shall 
22 be removed at the expense of the person or entity causing or permitting 
23 such encroachment, upon the request of the owner of the right-of-way, in 
24 the event that any such encroachments unreasonably or materially 
25 interfere with the use and enjoyment of the right-of-way. 
26 
27 I.C. §42-1102. There is no evidence that the District gave the Plaintiff written 
28 permission to encroach upon its easement. 
29 Even if the Plaintiff could show that her claim met the statutory period, and that 
30 the above-cited requirement ofl.C. §42-1102 did not apply, she would also have prove 
31 that the placement ofthe drain field was truly inconsistent with the use of the easement. 
82 "Since the owner of the servient estate owns the underlying fee, and has the right to use 
33 his entire land for any purposes not inconsistent with the rights of the holder of the 
34 dominant easement, the use by the servient estate must be truly inconsistent. [Citations 
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1 omitted]." Kolouch v. Kramer, 120 Idaho 65, 68, 813 P.2d 876,879 (1991). The drain 
2 field is shown to be located 23 feet to 38 feet from the fence along the south boundary 
3 of her the Plaintiff's parcel. Exhibit 7. The existing pipe line is about 13 feet from that 
4 fence. The anticipated location of the excavation for replacement of the existing pipe 
5 line will be a considerable distance from the drain field. 
6 
7 
8 
CORRECTION 
9 In the Defendant's Memorandum Concerning Creation of Easement, page 15, line, 
10 9, the Defendant cited I.C. §5-203 for the statutory period for adverse possession. The 
11 correct citation is I.e. §5-210. 
12 Dated June 13, 201l. 
IS 
14 
15 
16 
17 
18 
19 
20 
21 I hereby certifY that a true and correct copy oftms document was telefaxed on June 13, 
22 2011, to: 
23 
24 Susan P. Weeks 
25 James, Vernon & Weeks, P.A. 
26 Fax: 664-1684 
27 
28 
29 
30 
31 
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JAMES, VERNON & WEEKS, P.A. 
Attorneys at Law 
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Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
Attorneys for Plaintiffs 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANNE RUDDY-LAMARCA, 
Plaintiff, 
vs. 
DALTON GARDENS IRRIGATION 
DISTRICT, a political subdivision of the 
State of Idaho. 
Defen.dant. 
CASE NO.: CV-2010"5048 
STIPULATED FACTS FOR TRIAL 
The Parties hereby stipulate to the following facts for trial: 
1. Plain.tiff's property is encum.bered by an easement in. favor of Dalton 
Gardens Irrigation District for installation, construction, maintenance and repair of irrigation 
pipeline and appurtenances. 
2. In 1945, Dalton Gardens Irrigation District conveyed the domestic water 
portion ofthe system to Dalton Water Association~ and retained the irrigatIon works. 
3. In 1955-1963, the United State Department of the Interior Bureau of 
Reclam.ation rehabilitated the irrigation works of Dalton Gardens Irrigation District. 
4. The road right of way contained in the Dalton Addition plat is 40 feet wide. 
The paved portion of the right of way is approximately 22 feet wide. 
~TTPULATED FACTS FOR TRIAL: 1. 041 
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5. American Leak Detection Company located a portion of the 4" line 
(identified in the 1954 Bureau of Reclam.stion as·builts as Loop A, later referred to as 
Lateral A) along the south side (fence line) ofthe property, and a portion along the east side 
(l6th Street) of the property. The remain.ing portion of the pipe not detected by American 
Leak Detection along the east side (16th Street) was located by actual excavation. The 
portion of Loop A that runs along the south side of Plaintiff s property is not parallel with 
the fences on the property. At th.e southwest comer of the fence, it is approximately 11 feet 
from a moribund fence. On the southeast comer of the fence. it is approximately 15 feet 
from the existing fence. 
DATED this 14th day of June, 2011. 
JAMES, VERNON & WEEKS, P.A. 
By ~c2~ 
Susan P. Weeks .. / / 
Attorneys for Plain~'_'Y:~ 
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PLAINTIFF'S. LIST OF EXHIBITS 
CASE NO. CV 10·5048 TRIAL DATE: June13, 2011 
CASE TITLE: RUDDY·LEMARCA V. DALTON GARDENS 
IRRIGATION DISTRICT 
NO. DESCRWl10N ADMIT OFFER.ED REe'D REFl1SE 
BVSTJP 
1 Pbotograph: Project History 1955-1.963 
2 Photograph: Station 25+50 Lateral A 
3 Photograph: Station 36+75 Lateral 7 
4 Photograpb~ Station II +00 Lateral C 
5 Assessor Plat (nJustrative purposes only) 
6 Ruddy-LeMarca title report 
7 Sewage Syst:em.Applicarion &, Permit #14]41. 
8 Dalton Irrigation By-Laws 
9 Photoil'8Ph: Weir 
10 Pbotograph~ Weir 
11 PhGtograph: Exeavation 
12 Photograph: Excavation 
13 Photograph, Excavation 
14 Photograph: Excavation 
IS Photograph: Excavation 
16 Photograph: Excavation 
17 ' P.hotegraph: Excavation 
Any Exhibits Listed by Defendant 
Page 1 
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1110 W. Park Place Suite 210 
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Idaho State Bar No. 3014 
Attorney for the Defendant 
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10 
11 
12 
13 
14 
15 
16 
17 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
18 
19 
DIANNE RUDDY -LAMARCA, 
20 Plaintiff, 
CASE NO. CV 2010-5048 
21 DEFENDANT'S CLOSING ARGUMENT 
22 v. 
23 
24 DALTON GARDENS IRRIGATION DIS-
25 TRICT, . 
26 
27 
28 
Defendant. 
29 The trial of this matter was heard on June 15 and 16,2011. The parties 
30 stipulated to the admission of all of the submitted exhibits. Testimony was given by 
31 the Plaintiff, Dianne Ruddy-Lamarca, Robert Wuest, the water master of the Defen-
32 dant, Dalton Gardens Irrigation District, and Gary Sterling, an excavation contractor 
33 hired by the Plaintiff to present expert testimony. This litigation involves Ms. 
34 Ruddy-Lamarca's ownership of a residential lot at 6815 North 16th Street, Dalton 
35 Gardens, Idaho, and the Irrigation Districts' desire to replace its irrigation distribu-
36 tion line buried along and near the south boundary and east boundary of that parcel. 
37 
38 APPLICABLE LAW 
39 
40 The Plaintiff and the Defendant have agreed on the existence of the easement. 
41 In the Stipulated Facts for Trial, they stated that "Plaintiffs property is encumbered 
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1 by an easement in favor of Dalton Gardens Irrigation District for installation, 
2 construction, maintenance and repair of irrigation pipeline and appurtenances." The 
3 issue remaining to be determined is the scope of the easement. 
4 The Defendant agrees with the assertion made by the Plaintiff in her Trial 
5 Brief that "determination of whether the easement is express under the initial grant 
6 to Foltz or prescriptive due to a break in the chain of title is not going to affect the 
7 width of the easement." The reservation of easement set forth in the initial grant of 
8 Tract 48 in 1911 to E.H. Foltz was indefinite as to location and width. "The initial 
9 use measures appellant's rights under an indefinite grant [citations omitted]." 
10 Coulsen v. Aberdeen-Springfield Canal Co., 47 Idaho 619,629,277 P. 542 (1929). The 
11 Defendant also agrees with the assertion made by the Plaintiff in her Trial Brief that, 
12 in the case of a prescriptive easement, that "[t]he width of the easement is deter-
13 mined by the equipment used to install the line." "The scope of a prescriptive 
14 easement is fixed by the use made during the prescriptive period. [Citations omit-
15 ted]." Beckstead v. Price, 146 Idaho 57, 64-65, 190 P.3d 876, 883-884 (2008). 
16 The scope of an easement for water lines is also governed by I.C. §42-1102. 
17 When any such owners or claimants to land have not sufficient length of 
18 frontage on a stream to afford the requisite fall for a ditch, canal or 
19 other conduit on their own premises for the proper irrigation thereof, or 
20 where the land proposed to be irrigated is back from the banks of such 
21 stream, and convenient facilities otherwise for the watering of said lands 
22 cannot be had, such owners or claimants are entitled to a right-of-way 
23 through the lands of others, for the purposes of irrigation. The right-of-
24 way shall include, but is not limited to, the right to enter the land across 
25 which the right-of-way extends, for the purposes of cleaning, maintain-
26 ing and repairing the ditch, canal or conduit, and to occupy such width 
27 of the land along the banks of the ditch, canal or conduit as is necessary 
28 to properly do the work of cleaning, maintaining and repairing the ditch, 
29 canal or conduit with personnel and with such equipment as is com-
30 monly used, or is reasonably adapted, to that work . ... Provided, that in 
31 the making, constructing, keeping up and maintenance of such ditch, 
32 canal or conduit, through the lands of others, the person, company or 
33 corporation, proceeding under this section, and those succeeding to the 
34 interests of such person, company or corporation, must keep such ditch, 
35 canal or other conduit in good repair, and are liable to the owners or 
36 claimants of the lands crossed by such work or aqueduct for all damages 
37 occasioned by the overflow thereof, or resulting from any neglect or 
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1 
2 
accident (unless the same be unavoidable) to such ditch or aqueduct. 
3 This section shall apply to ditches, canals or other conduits existing on 
4 the effective date of this act, as well as to ditches, canals or other con-
5 duits constructed after such effective date. 
6 
7 (Emphasis added.) There is neither case law nor statutory language that this 
8 statutory provision reduces the scope of an easement even if some methods can be 
9 used to maintain and repair and existing conduit that might use less space that were 
10 previously used. To the contrary, this provision codifies case law. "The owner of an 
11 easement has the right and duty to maintain, repair, and protect the easement." 
12 Gibbens v. Weisshaupt, 98 Idaho 633, 640, 570 P.2d 870,877 (1977). 
13 The Irrigation District has the right to place the pipe wherever it deems 
14 advisable within the boundaries of the easement. "Thus, the Irrigation District could 
15 make modifications to the irrigation ditch and its location within the bounds of the 
16 easement grant so long as it does not unreasonably increase the burden on Abbotts' 
17 property." Abbott v. Nampa School District No. 131, 119 Idaho 544, 550,808 P.2d 
18 1289, 1295 (1991). 
19 
20 Facts 
21 
22 Ms. Ruddy-Lamarca owns the following parcel, as admitted by the Defendant 
23 in its Answer, and also shown in Exhibit 6: 
24 A tract ofland located in Tract 48 of the DALTON GARDENS ADDI-
25 TION to HAYDEN LAKE IRRIGATED LANDS, according to the plat 
26 thereof filed in Book "B" of Plats at page 151, records of Kootenai 
27 County, Idaho more particularly described as follows: 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
BEGINNING at a point on the East line of said Tract 48; 135.15 feet 
South of the Northeast corner thereof; thence South 195.15 feet to the 
Southeast corner of said Tract 48; thence West along the South line of 
said Tract a distance of 649.6 feet to the Southwest comer of said Tract; 
thence North along the West line of said Tract 330.4 feet to the North-
west corner of said Tract 48; thence East along the North line of said 
Tract 390.3 feet to a point in said North line which lies 260.2 feet West 
of the Northeast corner of said Tract 48; then South a distance of 135.17 
feet; thence Last a distance of 260.3 feet to the POINT OF BEGIN-
NING. 
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1 Tract 48 is a rectangular five acre tract with its east boundary located along 16th 
2 Street in Dalton Gardens. (16th Street runs in a north-south direction.) Figure 1 is a 
3 portion of Exhibit A, which is the 1907 Plat of Dalton Gardens, showing Tract 48, 
4 bounded on the east (to the right) by what is now named 16th Street. 
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22 The street to the north is now named Wilbur Avenue. Note that Figure 1 shows that 
23 both the Wilbur Avenue and 16th Street right-of-ways are 40 feet wide. Based on the 
24 legal description stated above, the east and west boundaries of Tract 48 are approxi-
25 mately 330.4 feet in length. The north and south boundaries of Tract 48 are approxi-
26 mately 650 feet in length. Ms. Ruddy-Lamarca owns all of Tract 48 except for a 
27 portion in the northeast corner of the Tract. Figure 2, on the following page, is a 
28 enlarged portion of Exhibit 5, the Kootenai County Assessor's Map, which identifies 
29 Ms. Ruddy-Lamarca's parcel as Parcel#5953 and Parcel #5885: The portion in the 
30 northeast corner of Tract 48 not owned by Ms. Ruddy-Lamarca is identified as Parcel 
31 # 5594. 
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19 Wilbur (Road) Avenue is the street located at the top of Figure 2, and 16th Street is 
20 the street running north-south (top to bottom), located at the right side of Figure 2. 
21 Mr. Wuest testified that the Irrigation District owns the irrigation water 
22 supply system, including the 4-inch irrigation main located on Ms. Ruddy-Lamarca's 
23 parcel, which it wants to replace with 10-inch pipe. Exhibit T shows the general plan 
24 of the irrigation system as it was to be reconstructed by the Bureau of Reclamation in 
25 1954. Figure 3, on the following page, is an expanded portion of Exhibit T that shows 
26 how Loop A intersects with Line 7. North is to the top. Wilbur Avenue is the street 
27 located at the top of Figure 3. 
28 
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13 Mr. Wuest testified that in 1962 the Bureau of Reclamation replaced the 
14 irrigation lines that it had installed in 1954. Exhibit U is a construction drawing of 
15 Loop A. Exhibit V is a construction drawing of a portion of Line 7. Exhibit W is a 
16 drawing of Lateral A. Exhibit X is a drawing of a portion of Lateral 7. Loop A, from 
17 1954, was renamed Lateral A in W62. Line 7 was renamed Lateral 7. Neither 
18 Exhibit U nor Exhibit W specifically show the relationship of Loop/Lateral A to Tract 
19 48. However, the Stipulated Facts for Trial state that a portion of Lateral A is 
20 located on Tract 48 near the south boundary of the Tract, and that another portion is 
21 located along the east, 16th Street, side. Referring to Figure 3, above, the lower 
22 portion of Loop A that runs east-west is the portion located on Tract 48 near the 
23 south boundary of the Tract, and the lower portion of the north-south section of Loop 
24 A on Figure 3 is located on the 16th Street boundary of Tract 48. 
25 Mr. Wuest testified that, in the 1990's, he installed a shut-off valve on Lateral 
26 A near the southwest corner of Tract 48, about 12 to 15 feet north of an old fence at 
27 the south boundary of Tract 48. He further testified that he advised Ms. Ruddy-
28 Lamarca that Lateral A continued east across her property towards 16th Street, where 
29 it then turned north. Mr. Sterling testified, and Exhibits 15 and 16 show, that 
30 Lateral A is located 9 feet from the edge of the pavement of 16th Street. The Stipu-
31 lated Facts for Trial provide that the platted right-of-way for 16th Street is 40 feet 
DEFENDANTS CLOSING ARGUMENT - Page 6 of 24 (149 
1 wide, and that the pavement is approximately 22 feet wide, which would place the 
2 center line of Lateral A at the edge of the 16th Street right-of-way. 
3 
4 
5 
THE PROPOSED PROJECT 
6 Mr. Wuest testified that he is the water master of the Irrigation District, and 
7 will be on-site organizing and supervising the project. The proposed project is to 
8 excavate the existing 4-inch line, which is located at a depth of approximately 4 feet. 
9 The 4-inch line will be disconnected from the system but left in place. The new 10-
10 inch line will be placed immediately adjacent to the 4-inch line. The excavated 
11 material will be placed back in the trench, and compacted, even with the existing 
12 ground level. The excavated area, and other areas where the turf was removed, will 
13 be then be graded and hydro seeded. 
14 
15 
16 
The Irrigation District's Proposed Method 
17 Mr. Wuest testified that, in preparation for the work, the new 10-inch pipe will 
18 be laid out adjacent to and along the area to be excavated. However, it must be laid 
19 out a sufficiently distance from the area to be excavated so as not to interfere with 
20 the machine to be used for the excavation. As the trench is excavated, the top-soil 
21 will be removed and deposited along the trench, separate from the course gravel that 
22 makes up the rest of the excavated material. The excavated material will be depos-
23 ited on one side of the trench, opposite the 10-inch pipe, which has been laid out on 
24 the other side awaiting installation. However, soil and working conditions might 
25 require some of the excavated material to be deposited on the same side of the trench 
26 as the 10-inch pipe. Therefore, sufficient room must be provided on that side so that 
27 the pipe and excavated material will not interfere with the machine used to excavate. 
28 Three pieces of heavy equipment will be used for the work. A track hoe (a back 
29 how with tracks instead of rubber tires) will be centered over the centerline of the 4-
30 inch line and will excavate down to the level of the pipe, about 4 feet below grade. 
31 The track hoe will move backwards over and along the run of the existing 4-inch pipe 
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1 while it excavates. After about 25 feet of trench is excavated, the new IO-inch pipe 
2 will be placed immediately adjacent to the 4-inch line, which will be disconnected but 
3 left in place. After the 10-inch pipe is set in place and connected to the preceding 10-
4 inch section, the second piece of heavy machinery will be used to place the excavated 
5 material back into the trench. The third piece of heavy machinery will then compact 
6 the excavated material as it is placed back into the trench. The third machine will 
7 also have a scraper blade attached to the opposite end and will rough grade the 
8 excavated area and the area upon which the excavated material was originally placed. 
9 Both the second and third pieces of machinery will have rubber tires rather than 
10 tracks. One of the pieces of machinery will also be used to lift each section of 10-inch 
11 pipe from the surface and lower it into the trench. 
12 The excavation will start at the southwest corner of the Plaintiff s parcel. (As 
13 shown on Exhibit W, Lateral Ajoins Lateral 7 about 6 feet west of the Plaintiffs 
14 parcel, so the excavation will start at that point, with the track hoe excavating while 
15 it backs up in an easterly direction onto and across the Plaintiffs parcel.) Once the 
16 track hoe has excavated a sufficient length of trench, the other two pieces of machin-
17 ery can then drive around the track hoe and the excavated materials in order to get 
18 into position to perform their functions. Those two pieces of machinery will then 
19 remain to the west of the track hoe as it continues to excavate. 
20 The excavation, pipe placement, burial, compaction, and rough grading will be 
21 performed as continuously as possible. After the track hoe excavates the first 25 feet, 
22 it will continue excavating while the manual workers place and connect the first 
23 section of 10-inch pipe. When that first section of pipe is placed and connected, 
24 another 25 feet of trench will have been excavated, allowing the manual workers to 
25 place and connect the next section of IO-inch pipe. Meanwhile, the other machines 
26 will backfill, compact, and rough grade the first section of excavated trench. Work-
27· ing in this fashion, excavation, placement of the IO-inch pipe, burial, compaction, and 
28 rough grading of all of Lateral A located along both the south boundary and the 16th 
29 Street side of the Plaintiffs parcel will be completed in one day. The following day, 
30 the disturbed areas will be fine graded. A day or so later, the disturbed area will be 
31 hydro seeded. 
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1 
2 
The Plaintiffs Proposed Method 
3 Gary Sterling testified that he is an experienced excavation contractor, and 
4 that the project could be performed in a different manner using one piece of heavy 
5 machinery. A track hoe would be centered over the centerline of the 4-inch pipe and 
6 would excavate about 25 feet of trench down to the 4-inch pipe, at which time it 
7 would stop excavating. The track hoe would place a section of 10-inch pipe in the 
8 trench where manual workers would then connect it to the preceding section. The 
9 track hoe would then drive forward, straddling the open trench, to where the 
10 excavation started, and then backfill the trench with the excavated materials. A hand 
11 compactor, similar to the one shown in the lower left corner of Exhibit 11, would be 
12 used to compact the backfilled material as it was being placed in the trench. Mr. 
13 Sterling testified that the time required for excavation, placement, burial, and 
14 compaction, would be about one hour per 25 feet of pipe. Lateral A runs along almost 
15 all of the 16th Street side of the Plaintiffs parcel, and runs along all of the southern 
16 boundary. The legal description of the Plaintiffs parcel, above, shows that the 16th 
17 Street side of the parcel is 195 feet long. At 25 feet per hour, Mr. Sterling's method 
18 would take about 8 hours to complete the 16th Street section. The southern boundary 
19 of the parcel is about 650 feet long. At 25 feet per hour, Mr. Sterling's method would 
20 take about 26 hours to complete that section. The totaljob, not including the 
21 grading and hydro seeding, would take 34 hours, or over four working days, to 
22 complete. 
23 Mr. Sterling admitted that the method proposed by the Irrigation District was 
24 reasonable, as was his proposed method, further opining that the two methods were 
25 just different methods of approach. He did testify that his method was less burden-
26 some as it could be performed in a smaller area. However, it as clear that his method 
27 is far more burdensome in that it would take four working days to complete, as 
28 compared to the method proposed by the Irrigation District, which would take only 
29 one day. Mr. Sterling further testified that excavating the trench in order to place 
30 the 10-inch pipe along side the existing 4-inch pipe was not a significant change of 
31 burden on Ms. Ruddy-Lamarca's parcel. 
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1 Mr. Sterling testified that he was not concerned that his proposed method 
2 would require the track hoe to drive over (straddling) the excavated trench. He 
3 opined that the risk of collapse of the wall of the trench was not great, and that the 
4 risk to the operator of the track hoe was therefore not great. However, Mr. Wuest is 
5 concerned about the risk of collapse and will not order the work to be done so as to 
6 require any of the machinery to straddle the open excavation. The Court should find 
7 that the method proposed by Mr. Sterling is, in that regard, not reasonable. Other-
8 wise, the Court would be, in effect, directing Mr. Wuest to have the work performed 
9 in a manner that Mr. Wuest does not deem prudent. 
10 
11 
12 
13 
14 
THE HISTORICAL USE OF THE EASEMENT 
Lateral A Along the South Boundary 
15 The Plaintiff, through the testimony of Gary Sterling, asserts that Irrigation 
16 District has only a 6 foot easement on south side of that portion of Lateral A that 
17 runs parallel to the south boundary of Ms. Ruddy-Lamarca's parcel. Mr. Sterling's 
18 contention is based on Exhibit W, which indicates that Lateral A was to be placed 6 
19 feet north of the fence. The Plaintiff also asserts that the easement is limited to 10 
20 feet on north side of Lateral A because of the proximity of the Plaintiff s septic 
21 system drain field. The Irrigation District argues that it has easement rights that 
22 extend 18 feet to the north of Lateral A and 19 feet to the south of Lateral A. 
23 The argument that there is a 6 foot easement on the south side is only logical if 
24 Lateral A was placed 6 feet from the fence and if the fence was located on the south 
25 boundary of Tract 48. It is axiomatic that an easement on a parcel cannot extend 
26 past the boundary of that parcel. Mr. Sterling testified that there was insufficient 
27 room for the pipe laying equipment between the trench for Lateral A and the fence 
28 along the south boundary of Tract 48. However, that equipment could have been 
29 positioned south of the fence. As can be readily seen in Exhibits CC and DD, pipe 
30 laying operations occurred on Lateral 7 from the opposite side of the fence from that 
31 trench. If the fence was located on the south boundary of Tract 48, and the pipe 
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14 laying equipment was positioned south of the fence (on Tract 49), the easement that 
15 was established by the use of the parcel by the pipe laying equipment would be on 
16 Tract 49. However, if the fence was actually located north of the boundary between 
17 Tracts 48 and 49, and the pipe laying equipment was positioned south of the fence, 
18 then the easement established by the use of the parcel by the pipe laying equipment 
19 south of the boundary would still be on Tract 48. Therefore, the Plaintiffs argument 
20 that the easement extends only 6 feet south of Lateral A is only logical if the fence is 
21 located on the boundary of Tracts 48 and 49 and if the fence is 6 feet from Lateral A. 
22 The Irrigation District contends that the evidence shows that the distance between 
23 Lateral A and that fence is greater than 6 feet, and that the fence was, and remains, 
24 on the south boundary of Tract 48. 
25 Gary Sterling testified that Exhibit W shows that Lateral A is 6 feet from the 
26 fence and therefore Lateral A is actually located 6 feet from the fence. Figure 4, on 
27 the following page, is an enlargement of a portion of Exhibit W showing that the 
28 centerline of the pipe was indicated to be placed 6 feet from the fence. However, 
29 Exhibit W is a construction drawing. It is not an as-built drawing which would depict 
30 the locations of the pipe as installed. Exhibit W, the drawing, is dated March 3, 1961. 
31 Exhibit 2, the photograph of Lateral A being excavated, is dated October 23, 1962, 
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1 over 19 months later. 
2 There are two other discrepancies found on Exhibit W which also indicate that 
3 reliance cannot be placed upon that 6 foot dimension to determine the width of the 
4 easement to the south of Lateral A. Exhibit W shows the fence running parallel to 
5 Lateral A from Station 19+96.00, at the southeast corner of the Plaintiffs parcel, 
6 almost to Station 26+53.90, where it joins Lateral 7 just past the southwest corner of 
7 the Plaintiffs parcel. Figure 5 is an enlargement of the portion of Exhibit W that 
8 shows that portion of Lateral A along with the fence. 
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However, where Lateral A connects to Lateral 7, the construction drawings do not 
locate the centerline of Lateral A as being 6 feet from the fence. Figure 6 is an 
enlargement of Detail 2 on Exhibit X, which shows where Lateral A and Lateral 7 join 
(marked "Lat."A" return"). (For orientation, North is to the left.) At this location, 
Lateral A is indicated to be at the center line of a farm road at an unspecified distance 
from the fence to the south. 
Figure 6 
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1 A closer inspection of Figure 6 also shows a further discrepancy. The Station 
2 marking, where Lateral A joins Lateral 7, is 36+66.40, which is 3666.40 feet from the 
3 beginning of Lateral 7. The fence immediately to the south (to the right) of Lateral A 
4 in Figure 6 is located at Station 36+75.00, which is 3675.00 feet from the beginning 
5 of Lateral 7. The difference between those Station marks, and therefore the design 
6 distance between Lateral A and the fence, is 8.6 feet, not 6 feet. 
7 The construction drawings also indicate that the distance from Lateral A to 
8 the fence is 9.2 feet at the southeast corner of Tract 48, the same point where Exhibit 
9 W shows that it is 6 feet. The distance from the centerline of Wilbur Avenue to the 
10 south boundary of Tract 48 is 1321.2 feet. Figure 7 is an enlargement of a portion of 
11 Exhibit A which shows the width of each Tract along 16th Street. Figure 1, on page 4, 
12 in the upper left corner, also shows the width of the Wilbur Avenue right-of-way as 40 
13 feet. The width of the four Tracts totals 1301.2 feet. (Tract 45 is 310.3 feet, Tract 46 
14 is 330.3 feet, and the "ditto" marks on Tracts 47 and 48 indicate that they also are 
15 330.3 feet.) The distance to the center of Wilbur Avenue adds another 20 feet, for a 
16 total of 1321.2 feet. 
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1 The distance from where Lateral A crosses the centerline of Wilbur Avenue to the 90 
2 degree turn near the southeast corner of the Plaintiffs parcel is 1312 feet. Figure 8 
3 is an enlargement of a portion of Exhibit W showing that the centerline of Wilbur 
4 Avenue (Street) is at Station 6+84, which is 684 feet from the start of Lateral A. 
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The 90 degree turn near the southeast corner of the Plaintiffs parcel is located at 
Station 19+96.00, which is 1996 feet from the start of Lateral A. Figure 9 is an 
enlargement of a portion of Exhibit W showing that 90 degree turn. 
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31 The difference between 1996 feet and 684 feet is 1312 feet. If the fence is located on 
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1 the south boundary of Tract 48 (the Plaintiffs parcel), then the 90 degree turn is 9.2 
2 feet from the fence, as the difference between 1321.2 feet and 1312 feet is 9.2 feet. 
3 Figure 4, on page 11, contains a notation stating: "19+96 Farm T.O.", pointing 
4 to a black dot located between Lateral A and the fence. (That black dot is the same 
5 black dot in Figure 9, on the previous page, located between (to the right of) the 
6 right-angle turn in Lateral A and the fence.) Mr. Wuest testified that turnouts were 
7 the points in the distribution system for the property owners to connect to in order to 
8 receive irrigation water. The significance of the 19+96 turn out is that it is located 
9 between the fence and Lateral A, just a few feet north of the fence. The photograph 
10 of the southeast corner of Ms. Ruddy-Lamarca's parcel, Exhibit 9, shows a turnout 
11 located just a few feet north (to the right) of the fence near the point of the right-
12 angle turn in Lateral A. Presumably, neither Lateral A nor the turnout have moved 
13 since 1962. The parties have stipulated that at that location, Lateral A is about15 feet 
14 from the fence. If the fence were truly located only 6 feet from Lateral A, then that 
15 turnout would have been installed well south of the fence, contrary to the construc-
16 tion design which places it just north of the fence. It is more logical to conclude that 
17 Lateral A was placed about 15 feet north of the fence and the turnout was placed just 
18 north of the fence, than it is to conclude that Lateral A was placed 6 feet from the 
19 fence, the turnout was placed well to the south of the fence, and the fence was later 
20 relocated nine feet to the south, leaving the turnout just north of the fence. There is 
21 no evidence that the fence on the south boundary of Tract 48 has ever been moved in 
22 such a dramatic fashion. 1 
23 What all of the above means is that Exhibit W, the construction drawing, 
24 cannot be relied upon, on its face, for concluding that Lateral A was actually placed 6 
25 feet from the fence. 
26 The evidence showing the extent of the Irrigation District's use of the ease-
IMs. Ruddy-Lamarca testified that after the photograph in Exhibit 9 was taken, her neighbor, 
who owns the parcel on the left side ofthat photograph (Tract 49), replaced the fence that appears in 
Exhibit 9, installing the new fence about 2 feet to the left (to the north) of the existing fence, in line with 
the portion offence which appears in the top-center of Exhibit 9, and in line with the turnout seen at the 
bottom ofthe photograph. Either Mr. Sterling or Ms. Ruddy-Lamarca testified that the new fence is the 
white rail fence seen in the background in Exhibit 11. However, that new fence is located about 15 feet 
from Lateral A near the southeast corner of Ms. Ruddy-Lamarca's parcel. 
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1 ment for Lateral A is based upon the construction in 1962, supported by the photo-
2 graphs and construction drawings. There is only one photograph of work being 
3 performed on Lateral A, depicting the removal and stockpiling of topsoil. See Exhibit 
4 2, and see Exhibit Y which is an enlargement of the photograph on Exhibit 2.2 
5 Exhibits 1,3, BB, ee, and DD depict the excavation and pipe installation occurring 
6 on Lateral 7. It must be concluded from the evidence that excavation/installation on 
7 Lateral A was performed a similar manner as that performed on Lateral 7. The 
8 Barber-Greene TA-55 trenching machine photographed on Exhibits 2 and Y, on 
9 Lateral A, is the same trenching machine photographed on Exhibit 3 while on Lateral 
10 7. Both of those photographs were made on October 23, 1962. The photographs 
11 depicting the pipe installation on Lateral 7, Exhibits 1 and ee are also dated October 
12 23, 1962. (Exhibit 1 and the first page of Exhibit BB are the same photograph, with 
13 page ii of Exhibit BB being the description of that photograph.) 
14 The Plaintiff, through the testimony of Gary Sterling, asserts that Exhibit 2 
15 shows that the center of the trench being excavated in that photograph is 6 feet from 
16 the fence shown in that photograph. That fence lies along the south boundary of 
17 Tract 48. His testimony was that the Barber-Green trencher was about 8 feet wide, 
18 and could not fit between the fence and the trench. If the trench was 3 feet in width, 
19 then only there was only 4% feet between the side of the trench and the fence. 3 
2In Exhibit 2, the photographer and the Barber-Green excavator were both located on Tract 48, 
now Ms. Ruddy-Lamarca's parcel. The photograph on Exhibit 2 was taken from Station 25+50 of Lateral 
A looking east. Exhibit W shows that the right-angle turn of Lateral A, at the southeast corner of Tract 
48, is at Station 19+96.00, and that the end of Lateral A, where it joins Lateral 7 just off of the southwest 
corner of Tract 48, is at Station 26+53.90. Station 25+50, the location of the photographer, is located 
between those two Stations, 554 feet from the right-angle turn at the southeast corner, and 103 feet from 
where Lateral A joins Lateral 7. 
3 Defendant's counsel believes that Mr. Sterling testified that the width of the trench in Exhibit 2, 
for Lateral A was about 3 feet in width, as part of his testimony concerning the width of the Barber-
Green trencher. If Mr. Sterling did not so testify, then the width of that trench can be determined by 
other testimony given by Mr. Sterling. Mr. Sterling'S testimony was that the trench in Exhibit 1, for 
Lateral 7, was no more than 3 feet wide. It is clear that that trench had just been excavated by the same 
Barber-Green trencher shown in Exhibit 2, as Exhibit 3 shows the Barber-Green trencher on Lateral 7 at 
Station 36+75, having already excavated the trench for Lateral 7. Exhibit BB shows the trench already 
excavated with pipe installation occurring at Station 34+00,275 feet from where the Barber-Green 
trencher is shown on Exhibit 3. (Exhibit Y shows that Station 34+00 is north of Station 36+75, meaning 
that the photograph in Exhibit BB was taken looking north, and the photograph in Exhibit 3 was taken 
looking south.) The photographs contained in Exhibits 3 and BB were taken on the same date, October 
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1 However, Mr. Sterling's estimation is not reliable as it is extremely difficult to 
2 estimate the distance between the fence and the trench in that photograph, because it 
3 is difficult to determine which point on the fence line is at right angles to a particular 
4 point on the trench line. 
5 Comparing Exhibit 2 to Exhibit 1 shows that Mr. Sterling's estimation is not 
6 accurate. Exhibit BB, which is a copy of Exhibit 1, states that the International TD-
7 14 side boom was located at Station 34+00 on Lateral 7. Just past the TD-14 is a 
8 man in a white hard hat and checkered shirt standing immediately next to the end of 
9 a fence. Figure 10 is an enlargement of that portion of Exhibit 1. 
10 
11 
12 
13 
14 
15 
Figure 10 
16 
17 (The scene depicted in Exhibit 1 becomes easier to understand by looking at Exhibit 
18 CC and its enlargement on Exhibit DD, where the TD-14 has just moved to the east 
19 side of the fence.) Exhibit X, the construction drawing of Lateral 7, shows that there 
20 is a fence that runs parallel to Lateral 7 which ends just north of Station 33.39.00. 
21 Figure 11, on the following page, isan enlargement of that portion of Exhibit X that 
22 shows that section of Lateral 7 shown in the photographs on Exhibits 1, BB, CC, and 
23 DD, and in Figure 10, above. That fence is indicated on the drawing as being 7 feet 
24 from the centerline of Lateral 7. Figure 11 shows the fence, lying east of Lateral 7, 
25 running parallel to Lateral 7(North is to the left), with the fence terminating just 
26 beneath the word "Weir" in the right half of Figure 11. 
23, 1962, as was the photograph in Exhibit 2, showing the excavation of Lateral A. Mr. Sterl ing also 
testified that the Barber-Green trencher, in Exhibit BB, appears to have been turned in preparation for 
excavating a trench at a right angle to Lateral 7. Exhibit W shows that Lateral A connects at a right 
angle to Lateral 7 at Station 36+66.40 on Lateral 7, which is only 8.S feet from where Exhibit BB 
identifies the location of the Barber-Green trencher. It is probable that after excavating the trench for 
Lateral 7 up to that point, the trencher was then turned to excavate Lateral A, which is depicted in 
Exhibit 2 and Exhibit Y. 
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12 That man in the white hard hat and checkered shirt appears to be of normal size. If 
13 he laid down straight towards the trench while keeping his feet in the same position 
14 at the base of the fence, his head would be somewhere over the trench, indicating 
15 that the center of the trench was about 6 to 7 feet from the fence, about what is 
16 indicated on the construction drawing. With that in mind, a further examination of 
17 Exhibit 1 is instructive, specifically of the tread mark made by the Barber-Green 
18 excavator on the right side of the trench, especially where the man with the white 
19 hard hat and checkered shirt is standing by the fence. That tread mark is quite close 
20 to the fence. Compare that to Exhibit 2, the excavation for Lateral A, which clearly 
21 shows how much farther away from the fence the tread mark is located. That shows 
22 that the centerline of the excavation for Lateral A on Tract 48 is considerably farther 
23 from the fence than the 6 or 7 feet separating Lateral 7 from the fence in Exhibit 1. 
24 The stipulated facts most emphatically support the argument that Lateral A 
25 was not actually installed 6 feet from the fence. In the Stipulated Facts for Trial, it 
26 states: "The portion of Loop [sic] A that runs along the south side of Plaintiff s 
27 property is not parallel with the fences on the property. At the southwest corner of 
28 the fence, it is approximately 11 feet from a moribund fence. On the southeast corner 
29 of the fence, it is approximately 15 feet from the existing fence.)' Robert Wuest 
30 testified that he installed a valve on Lateral A inside the southwest corner of the 
31 Plaintiffs parcel in the 1990's. He testified that, at that location, Lateral A was 
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1 about 12 to 15 feet north of the fence. That is the same location that the construc-
2 tion drawings indicate that Lateral A was to be placed on the centerline of the farm 
3 road, as described above on page 12. 
4 In order to conclude that Lateral A was installed 6 feet from the fence in 1962, 
5 but is now 15 feet from the fence, it would be necessary to conclude that the fence 
6 was moved 9 feet. There is no evidence that the location of the fence ever changed 
7 although the fence posts and fencing material that are in place now might be differ-
8 ent from the posts and material depicted in Exhibit 2. 
9 However, the argument of whether Lateral A was only 6 feet from the fence, 
10 and therefore there is only a 6 foot easement on that side of Lateral A, obscures the 
11 real issue. The real issue is how much room, how wide an easement, was needed on 
12 that side in order to install the pipe? If there were no fence obstructing the pipe-
13 laying operation, about 11% feet was required, as can be determined by the testimony 
14 of Gary Sterling and by inspection of the pipe installation that occurred on Lateral 7. 
15 Mr. Sterling testified, pointing to Exhibit 1, that there was 10 feet from the trench to 
16 the counterweight on the right side of the International TD-14 side boom. Mr. 
17 Sterling testified that the trench was 3 feet wide. Therefore, the counterweight is 
18 11% feet from center of trench (ten feet plus one-half of 3 feet). 
19 But, about 19 feet was required where the fence was located adjacent to 
20 Lateral 7. As the fence in Exhibit 1 is about 7 feet from center of the trench, the pipe 
21 layer would have to be located on the side of the fence opposite the trench as the pipe 
22 layer was too wide to fit between fence and trench. Mr. Sterling testified that the 
23 pipe layer was at least 7 feet wide, not including the counterweight. An inspection of 
24 Exhibit ee, (enlarged on Exhibit DD), shows that the distance from the trench to the 
25 fence is about the same as from the fence to the pipe layer, about 51/2 feet (seven feet 
26 minus one-half of 3 feet). Therefore, at least 19 feet from center of the trench was 
27 used to install the pipe (7 feet from the centerline of the trench to the fence, plus 5% 
28 feet from the fence to the pipe layer, plus 7 feet of width for the pipe layer). 
29 In order to determine whether 11 % feet or 19 feet was used on the south side 
30 of Lateral A, it must be determined whether the International TD-14 side boom pipe 
31 layer could work between the fence and the trench excavated for Lateral A, shown in 
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1 Exhibit 2 and Exhibit Y. Mr. Sterling testified that it could not. He testified that the 
2 Barber-Green excavator was 8 feet wide and could not fit between the fence and the 
3 trench. He testified that the International TD-14 pipe layer was 7 feet wide, not 
4 including the counterweight on its right side, which appears to be over a foot wide, as 
5 depicted in Exhibit 1. Therefore, one must conclude that 19 feet was used on the 
6 south side of Lateral A in order to install the pipe. 
7 The Court does not have the jurisdiction to determine the easement rights on 
8 the adjacent parcel, Tract 49. The easement can only extend, at a maximum, to the 
9 fence which marks the southern boundary of Ms. Ruddy-Lamarca's parcel. If the 
10 fence is 19 or more feet from the existing 4-inch pipe, then easement to south side is 
11 19 feet. If fence is less than 19 feet from the existing pipe, then easement to south 
12 side extends to fence. 
13 The historical use of the easement, and therefore the width of that easement 
14 on the north side of Lateral A, where the excavated materials are deposited, is at least 
15 18 feet. Mr. Sterling testified, pointing to Exhibit 1, that the pipe shown suspended 
16 from the International TD-14 pipe layer, is 20 feet long. He further testified on cross-
17 examination that the rear end of .:the worker working at the end of the pipe is 3 feet 
18 from end of the pipe. About 3/4 of that pipe extends to the left from the center of the 
19 trench. Therefore, from the center of the trench to the worker's rear end is 18 feet 
20 (three-quarters of20 feet plus 3 feet equals 18 feet), which is the width of the 
21 easement on that side.4 The easement on the north side of Lateral A, on Ms. Ruddy-
22 Lamarca's parcel, extends 18 feet from the existing 4-inch line. When Lateral A was 
23 excavated in 1962, the excavated material was deposited on the north side of the 
24 trench. (The photograph on Exhibit 2 was taken from Station 25+50 of Lateral A 
25 looking east. Therefore, the left side of the photograph is to the north.) Consistent 
4That distance, 18 feet, is a very conservative figure, as there is a stack of pipe being stored just 
beyond and to the west (left) of the worker, which extends the distance from the center of the trench on 
the side that is being used for the installation. Note the two workers at the left-center of Exhibit I 
standing next to an instrument on a tripod. Those two workers are also further from the center of the 
trench than the worker standing at the end of the pipe. Also note, on Exhibit 3, which shows Lateral 7 
just to the south of the view of Lateral 7 shown on Exhibit 1, there is a front-end loader positioned on the 
side of the excavated materials opposite the trench. That front-end loader extends further from the center 
of the trench than the rear end of the worker at the end of the pipe in Exhibit 1. 
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1 with Exhibits 1, 3, BE, CC, and DD, showing the work performed on Lateral A, the 
2 excavated material was placed to the north of Lateral A. The pipe installation would 
3 then have been performed from the south side of Lateral A. 
4 Establishing the easement as 18 feet on the north side of Lateral A will not 
5 interfere with the septic system drain field on Ms. Ruddy-Lamarca's parceL Exhibit 7 
6 shows that the drain field is located 23 feet to 38 feet north of the fence. There was 
7 no testimony that depositing the excavated materials over the drainfield would 
8 compact the soil or otherwise damage or affect the operation of the drain field. Mr. 
9 Sterling testified that State regulations prohibited the operation of rubber-tired 
10 vehicles over the drain field. Without conceding whether Mr. Sterling is correct, the 
11 Irrigation District does not intend to drive vehicles over the drain field area.5 
12 
13 Lateral A Along 16th Street 
14 
15 Lateral A also runs beneath Ms. Ruddy-Lamarca's parcel along the 16th Street 
16 boundary. The Stipulated Facts for Trial states that that portion of Lateral A was 
17 located 9 feet from the edge of the pavement. Mr. Sterling testified that he located 
18 the pipe 9 feet from the edge of the pavement. See Exhibits 15 and 16. The Plat of 
19 Dalton Gardens, Exhibit A, and also Figure Ion page 4, shows that what is now 16th 
20 Street is 40 feet wide, being 20 feet either side of the center line of the right-of-way. 
21 The pavement is 22 feet wide, as stipulated by the parties, thereby placing that edge 
22 of the pavement 11 feet from the center of the right-of-way. That would place the 
23 centerline of Lateral A at the edge of the right-of-way. Even if the placement of the 
24 existing 4-inch pipe veered slightly more into or outside the right-of-way, the exca-
25 vated trench for the placement of Lateral A, being 3 feet wide, was approximately half 
26 on and half off of the right-of-way. 
27 Gary Sterling testified that the side of the excavation located on the side of the 
5The Plaintiff makes a contradictory argument. If the drain field is 23 feet from the fence at the 
closest point, and if the existing location of Lateral A is truly 6 feet from fence, then Lateral A is 17 feet 
from the drain field at the closest. The only reason that the location of the drain field is an issue for the 
Plaintiff is that, in reality, Lateral A is actually about 15 feet from fence. That is another reason that the 
easement on the south side of Lateral A should not be found to be only 6 feet in width. 
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1 trench opposite the right-of-way should be used for laying down the new 10-inch line 
2 in preparation for installation, but only in an area 6 feet wide. Those limitations, to 6 
3 feet, and only for stockpiling the 10-inch pipe, are not supported by the evidence. 
4 Without repeating all of the evidence and argument set forth above, 19 feet 
5 was used on one side of the Lateral in 1962 for installation of the pipe. The other 
6 side, for depositing the excavated materials, was 18 feet. Although there is no direct 
7 evidence that the excavated materials were deposited to the east or west of Lateral A 
8 in 1962, the Court can conclude that the excavated material was deposited on the 
9 west side. As 16th Street is located adjacent to the east side, if the excavated material 
10 were deposited on that side, 16th Street would have been blocked to traffic until the 
11 trench was backfilled. The Irrigation District faces the same dilemma. If it places 
12 the excavated material to the east, 16th Street will be blocked to traffic. If the trench 
13 is approximately 21;2 feet wide, and the center of the trench is 9 feet from the edge of 
14 the pavement, then there is only 7% feet between the trench and the edge of the 
15 pavement, which is not sufficient space to place the materials a reasonable distance 
16 from the trench. There is no evidence that there are any obstacles in the 19 feet to 
17 the west of the existing pipe. Therefore, the easement should be established as 19 
18 feet wide on the west side, with no restriction whether the excavated materials can be 
19 deposited on that side. 
20 It should be noted that the Plat, Exhibit 1, contains a dedication for an 
21 easement in roadways for water lines. Figure 12 is that dedication. 
Figure 12 
22 The Dedication states: 
23 Know all men by these presents that the Hayden-Coeur d'Alene Irriga-
24 tion Company has laid off and platted the tract of land as shown upon 
25 attached map to be known as "Dalton Gardens" addition to Hayden 
26 Lake Irrigated Lands and does hereby dedicate to the public forever the 
27 streets and highways as shown upon said map reserving however the 
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2 
3 
4 
right to construct and maintain canals and conduits for the conveyance 
of water for irrigation and domestic uses across, in and along said 
streets and highways. 
5 Because the easement rights in the 16th Street right-of-way are provided on the Plat, 
6 the Court does not have to address the width of the easement on the 16th Street side, 
7 with one caveat. Upon excavation, it is possible, but not likely, that Lateral A is so 
8 far off of the right-of-way that the excavated trench is located totally off of the right-
9 of-way. In that case, then the easement, on that side, should extend to the edge of 
10 the right-of-way. 
11 
12 
13 
14 CONCLUSION 
15 
16 The Irrigation District has easement rights upon Ms. Ruddy-Lamarca's parcel 
17 in order to replace, maintain and repair Lateral A with such personnel and with such 
18 equipment as is commonly used, or is reasonably adapted, to perform that work. The 
19 scope of that easement is determined by the amount it was, and has been, used for 
20 those purposes. The evidence shows that, for the installation of the existing Lateral 
21 A, 18 feet was used on one side of the Lateral for deposit of excavated materials, and 
22 19 feet was used on the opposite side for installation of pipe. For that section of 
23 Lateral A that runs parallel to the south boundary of Ms. Ruddy-Lamarca's parcel, 
24 the court should find that the easement extends 18 feet to the north, and either 19 
25 feet to the south or to the fence, whichever distance is less. For that section of 
26 Lateral A that runs parallel to 16th Street, the court should find that the easement 
27 extends 18 feet to the west and, if the excavated trench for Lateral A is located totally 
28 off of the right-of-way, then the easement, on that side, should extend to the edge of 
29 the right-of-way. The method proposed by the Irrigation District is reasonable in 
30 that it will use such personnel and with such equipment as is commonly used, or is 
31 reasonably adapted, to perform that work, and will only take one day to excavate, 
32 install, backfill, and rough grade, as compared to the four days proposed by the 
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1 Plaintiff. It is also reasonable in that it does not require the operation of a track hoe 
2 over (straddling) the open excavation which the Irrigation District deems imprudent. 
3 Dated July 8, 2011. 
4 
5 
6 
7 
8 
9 
10 
11 
12 I hereby certify that a true and correct copy of this document was hand 
13 delivered on July 11, 2011, to: 
14 
15 Susan Weeks 
16 James, Vernon & Weeks 
17 1626 Lincoln Way 
18 Coeur d'Alene, ID 83814 
19 
20 
21 
22 
23 
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Malcolm Dymkoski 
Attorney at Law 
1110 W. Park Place Suite 210 
Coeur d'Alene, 10 83814 
Tel: (208) 765-6077 
Fax: (208) 664-6089 
Email: maldymkoski@gmail.com 
Idaho State Bar No. 3014 
Attorney for the Defendant 
STA"! E OF IDAHO ' FC,O,!!~FY OF KOOTENAd SS :..UJ: 
2011 JUl I I PM 3: 36 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
18 DIANNE RUDDY-LAMARCA, 
19 CASE NO. CV 2010-5048 
20 Plaintiff, 
21 
22 
23 
v. 
DEFENDANT'S PROPOSED FINDINGS 
OF FACT AND CONCLUSIONS OF LAW 
24 DALTON GARDENS IRRIGATION DIS-
25 TRICT, 
26 
27 
28 
29 
30 
31 
Defendant. 
FINDINGS OF FACT 
32 1. The Plaintiff, Dianne Ruddy-Lamarca, owns a residential parcel ofland ("the 
33 Plaintiffs parcel") at 6815 North 16th Street, Dalton Gardens, Idaho, more particu-
34 larly described as: 
35 A tract ofland located in Tract 48 of the DALTON GARDENS ADDI-
36 TION to HAYDEN LAKE IRRIGATED LANDS, according to the plat 
37 thereof filed in Book "B" of Plats at page 151, records of Kootenai 
38 County, Idaho more particularly described as follows: 
39 
40 
41 
42 
43 
44 
BEGINNING at a point on the East line of said Tract 48; 135.15 feet 
South of the Northeast corner thereof; thence South 195.15 feet to the 
Southeast corner of said Tract 48; thence West along the South line of 
said Tract a distance of 649.6 feet to the Southwest comer of said Tract; 
thence North along the West line of said Tract 330.4 feet to the North-
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west corner of said Tract 48; thence East along the North line of said 
Tract 390.3 feet to a point in said North line which lies 260.2 feet West 
of the Northeast corner of said Tract 48; then South a distance of 135.17 
feet; thence Last a distance of 260.3 feet to the POINT OF BEGIN-
NING. 
The Defendant, Dalton Gardens Irrigation District ("the Irrigation District") 
8 is an Irrigation District organized according to Idaho law. The Irrigation District 
9 owns and operates an irrigation water supply system generally located in Dalton 
10 Gardens, Idaho. 
11 3. Prior to 1945, the Irrigation District owned and operated a water supply 
12 system that distributed both domestic and irrigation water. In 1945, Dalton Gardens 
13 Irrigation District conveyed the domestic water portion of the system to Dalton 
14 Water Association, and retained the irrigation works. 
15 4. In 1955-1963, the United States Department of the Interior, Bureau of 
16 Reclamation, rehabilitated the irrigation works of and for the Irrigation District. 
17 5. A portion of the Irrigation District's irrigation water supply system consists of 
18 a 4-inch main known as "Lateral A". A portion of Lateral A is buried on the Plain-
19 tiffs parcel, along and near the south boundary of the Plaintiffs parcel. A portion of 
20 Lateral A is I and is buried under Plaintiff s parcel, along and near the east boundary 
21 of the Plaintiffs parcel. Lateral A has been so located since at least 1954. 
22 6. When the Bureau of Reclamation, on behalf of the Irrigation District, placed 
23 the existing 4-inch line on the portion of Lateral A near the south boundary of the 
24 Plaintiffs parcel, the Bureau of Reclamation used 19 feet on the south side of Lateral 
25 A for installation of the pipe, and used 18 feet on the north side of Lateral A for 
26 depositing the excavated material when it dug the trench to place the pipe. 
27 7. When the Bureau of Reclamation, on behalf of the Irrigation District, placed 
28 the existing 4-inch line on the portion of Lateral A near the east boundary of the 
29 Plaintiffs parcel, adjacent to 16th Street, the Bureau of Reclamation used 19 feet on 
30 the east side of Lateral A for installation of the pipe, and used 18 feet on the west side 
31 of Lateral A for depositing the excavated material when it dug the trench to place the 
32 pIpe. 
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1 8. 16th Street borders the east side of the Plaintiff's parcel. The right-of-way for 
2 16th Street is 40 feet wide according to the Plat of Dalton Gardens. The pavement for 
3 16th Street is about 22 feet wide. The portion of Lateral A located along and near the 
4 east boundary of the Plaintiff's parcel is located about 9 feet from edge of the 
5 pavement of 16th Street, which places that portion of Lateral A at about the west edge 
6 of the 16th Street right-of-way. 
7 9. The Irrigation District has an easement on and under the Plaintiff's parcel in 
8 which easement is located a portion of Lateral A. 
9 10. A fence, constructed of various materials, is located along the south boundary 
10 of the Plaintiff's parcel. 
11 11. That portion of Lateral A located along and near the south boundary of the 
12 Plaintiff's parcel is located about 15 feet from the south boundary near the southeast 
13 corner of the Plaintiffs parcel, and is located about 11 feet from the south boundary 
14 near the southwest corner of the Plaintiff's parcel. 
15 12. The Irrigation District wishes to replace the portion of Lateral A located on the 
16 Plaintiff's parcel with 10-inch pip~. The proposed project is to excavate the existing 4-
17 inch line, which is located at a depth of approximately 4 feet. The 4-inch line will be 
18 disconnected from the system but left in place. The new 10-inch line will be placed 
19 immediately adjacent to the 4-inch line. The excavated material will be placed back 
20 in the trench, and compacted, even with the existing ground level. The excavated 
21 area, and other areas where the turf was removed, will be then be graded and hydro 
22 seeded. 
23 13. The project will be performed as follows: 
24 
25 
26 
27 
28 
29 
30 
a. 
b. 
c. 
The new 10-inch pipe will be laid out adjacent to and along the area to 
be excavated. 
As the trench is excavated, the top-soil will be removed and deposited 
along the trench, separate from the course gravel that makes up the rest 
of the excavated material. 
The excavated material will be deposited on one side of the trench, 
opposite the 10-inch pipe, which has been laid out on the other side 
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d. 
e. 
awaiting installation. However, soil and working conditions might 
require some of the excavated material to be deposited on the same side 
of the trench as the IO-inch pipe. Therefore, sufficient room must be 
provided on that side so that the pipe and excavated material will not 
interfere with the machine used to excavate. 
Three pieces of heavy equipment will be used for the work. A track hoe 
will be centered over the centerline of the 4-inch line and will excavate 
down to the level of the pipe, about 4 feet below grade. The track hoe 
will move backwards over and along the run of the existing 4-inch pipe 
while it excavates. Mter about 25 feet of trench is excavated, the new 
IO-inch pipe will be placed immediately adjacent to the 4-inch line, 
which will be disconnected but left in place. Mter the IO-inch pipe is set 
in place and connected to the preceding IO-inch section, the second piece 
of heavy machinery will be used to place the excavated material back 
into the trench. The third piece of heavy machinery will then compact 
the excavated material as it is placed back into the trench. The third 
machine will also have a scraper blade attached to the opposite end and 
will rough grade the excavated area and the area upon which the exca-
vated material was originally placed. Both the second and third pieces 
of machinery will have rubber tires rather than tracks. One of the pieces 
of machinery will also be used to lift each section of IO-inch pipe from 
the surface and lower it into the trench. 
The excavation will start at the southwest corner of the Plaintiffs 
parcel, with the track hoe excavating while it backs up in an easterly 
direction onto and across the Plaintiffs parcel. Once the track hoe has 
excavated a sufficient length of trench, the other two pieces of machin-
ery can then drive around the track hoe and the excavated materials in 
order to get into position to perform their functions. Those two pieces 
of machinery will then remain to the west of the track hoe as it contin-
ues to excavate. 
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f. The excavation, pipe placement, burial, compaction, and rough grading 
will be performed as continuously as possible. After the track hoe 
excavates the first 25 feet, it will continue excavating while the manual 
workers place and connect the first section of lO-inch pipe. When that 
first section of pipe is placed and connected, another 25 feet of trench 
will have been excavated, allowing the manual workers to place and 
connect the next section of lO-inch pipe. Meanwhile, the other ma-
chines will backfill, compact, and rough grade the first section of exca-
vated trench. Working in this fashion, excavation, placement of the 10-
inch pipe, burial, compaction, and rough grading of all of Lateral A 
located along both the south boundary and the 16th Street side of the 
Plaintiffs parcel will be completed in one day. The following day, the 
disturbed areas will be fine graded. A day or so later, the disturbed area 
will be hydro seeded. 
The proposed method for performing the project, set forth above, is necessary 
16 to properly do the work of cleaning, maintaining and repairing the conduit with 
17 personnel and with such equipment as is commonly used, or is reasonably adapted, to 
18 that work. 
19 15. The method for performing the project proposed by the Plaintiffs expert, Gary 
20 Sterling, would take 34 hours, or over four working days, to complete, not including 
21 the grading and hydro seeding. Therefore, it is not as reasonable as the method 
22 proposed by the Irrigation District. 
23 16. Replacing the 4-inch line with a lO-inch line is not a significant change of 
24 burden on the Plaintiffs parcel. 
25 17. Excavating the trench in order to place the 10-inch pipe along side the existing 
26 . 4-inch pipe is not a significant change of burden on the Plaintiffs parcel. 
27 18. The Plaintiff had a septic system installed on her parcel in December, 1996. 
28 The septic system drain field on the Plaintiffs parcel is located, at its east end, 23 
29 feet north of the fence located along the south boundary and, at its west end, 38 feet 
30 north of that fence. 
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1 19. In 2007, the Irrigation District amended its Bylaws to add the following 
2 provision: 
3 The District shall reserve the right of way of the pipe line for necessary 
4 maintenance, repair, or replacement purposes, thereby eliminating 
5 anything being built or planted which might render these services 
6 impossible. Property owner [sic] mst allow at least (10) feet on each side 
7 of the pipe line. If any structures, trees, shrubs, or fences are in the 
8 easement area and, maintenance is required, they will be removed at the 
9 property owner's expense. The district has the right to construct, 
10 repair, or replace the lines any place within the boundaries of the 
11 district. This may involve Earth moving Equipment and other Motor-
12 ized Vehicles." 
13 
14 20. The Plaintiff did not have the septic drain field installed on her parcel in 
15 reliance upon that provision of the Irrigation District's Bylaws, as the installation of 
16 the septic system occurred about 11 years prior to the addition of that provision to 
17 the Bylaws. 
18 21. The Irrigation District did not give express written permission to the Plaintiff 
19 to have the septic drain field installed at that particular location on her parcel. 
20 22. Construction of the septic system drain field within the Irrigation District's 
21 easement is not wholly inconsistent with the Irrigation District's enjoyment of its 
22 easement. 
23 23. Depositing the excavated materials over the drainfield will not compact the soil 
24 or otherwise damage or affect the operation of the drain field. 
25 24. The Irrigation District does not intend to drive vehicles over the drain field 
26 area. 
27 25. There are no obstacles in the 19 feet to the west of the existing pipe located 
28 along the 16th Street boundary of the Plaintiff's parcel which prevents the Irrigation 
29 District from using that area either to deposit excavated material or to layout the 10-
30 inch pipe in preparation for installation. 
31 26. Placement of the excavated materials to the east of the existing pipe located 
32 along the 16th Street boundary of the Plaintiffs parcel will block vehicle traffic on 16th 
33 Street, as there is insufficient space to place the materials a reasonable distance from 
34 the trench on the street side without placing the materials on the pavement. 
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CONCLUSIONS OF LAW 1 
2 
3 1. The Plaintiffs parcel is burdened with an easement in favor of the Irrigation 
4 District, on and under the Plaintiffs parcel, in which easement is located a portion of 
5 Lateral A. That easement is located along and near the south boundary of the 
6 Plaintiffs parcel, and is located along and near the east boundary of the Plaintiffs 
7 parcel. 
8 2. The Irrigation District's easement rights on the Plaintiffs parcel include, but 
9 are not limited to, the right to enter the Plaintiffs parcel, for the purposes of 
10 cleaning, maintaining, replacing, and repairing the existing irrigation water distribu-
11 tion system, and to occupy such width of the land along the pipe as is necessary to 
12 properly do the work of cleaning, maintaining, replacing, and repairing the pipe with 
13 personnel and with such equipment as is commonly used, or is reasonably adapted, to 
14 that work. 
15 3. The Irrigation District's proposed method for performing the project, set forth 
16 above, is necessary to properly do the work of cleaning, maintaining, replacing, and 
17 repairing the pipe with personnel and with such equipment as is commonly used, or 
18 is reasonably adapted, to that work. 
19 4. The Irrigation District's proposed project is neither a change in scope, nor a 
20 change in degree, of the easement. 
21 5. As established by the prior use of the easement, the Irrigation District's 
22 easement along that portion of Lateral A that runs along and near the south bound-
23 ary of the Plaintiffs parcel extends 18 feet on the north side of Lateral A. 
24 6. As established by the prior use of the easement, the Irrigation District's 
25 easement along that portion of Lateral A that runs along and near the south bound-
26 ary of the Plaintiffs parcel extends 19 feet to the south, or to the fence which marks 
27 the southern boundary of Ms. Ruddy-Lamarca's parcel, whichever is less. 
28 7. The Court cannot conclude, and therefore does not conclude, how far, and 
29 whether, the easement extends to the south of the fence which marks the southern 
30 boundary of Ms. Ruddy-Lamarca's parcel. 
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1 8. As established by the prior use of the easement, the Irrigation District's 
2 easement along that portion of Lateral A that runs along and near the east boundary 
3 of the Plaintiffs parcel, along 16th Street, extends 19 feet to the west. 
4 9. As established by the prior use of the easement, the Irrigation District's 
5 easement along that portion of Lateral A that runs along and near the east boundary 
6 of the Plaintiffs parcel, along 16th Street, extends 18 feet to the east, or to the west 
7 edge of the 16th Street right-of-way, whichever is less. 
8 10. The Plaintiffs septic system drainfield has not existed for the statutory 20-
9 year period. Construction of the septic system drain field within the Irrigation 
10 District's easement is not wholly inconsistent with the Irrigation District's enjoy-
11 ment of its easement. Therefore, the placement and maintenance of the drainfield 
12 has not extinguished the Irrigation District's easement rights, either in whole, or 
13 even to the extent that the drainfield occupies the Irrigation District's easement. 
14 11. After the location of the existing pipe is surveyed, an accurate legal description 
15 of the easement must be prepared and made part of the final judgment in this matter. 
16 Dated July 8,2011. 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
I hereby certify t t a true and correct copy of this document was hand 
delivered on --~"-T-''-'------' 2011, to: 
28 Susan Weeks 
29 James, Vernon & Weeks 
30 1626 Lincoln Way 
31 Coeur d'Alene, ID 83 
32 
33 
34 
35 
36 
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Susan P. Weeks. ISB No. 4255 
JAMES, VERNON &:. WEEKS, P.A. 
Attorneys at Law 
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1626 Lincoln Way CLERK DISTRICT COURT 
Coeur d' Alen.e, Idaho 83814 
Telephone: (208) 667·0683 
Facsimile: (208) 664·1684 
~' ~ ~~~ ~~~~~f\.-~ 
Attorneys for Plaintiffs 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANNE RUDDY·LAMARCA~ 
Plaintiff, 
VS. 
DALTON GARDENS IRRIGATION 
DISTRICT, a political subdivision of the 
State of Idaho, 
Defendant. 
CASE NO.: CV·2010~5048 
PLAINTIFF'S PROPOSED FINDINGS 
OF FACT AND CONCLUSIONS OF 
LAW 
After a non-jury trial in the above captloned matter, and review of the pleadings 
filed by the parties. the Court makes the following Findings of Fact, Conclusions of Law 
and decision. 
I. FINDINGS OF FACT 
1. P1aintiffDiane Ruddy-LeMarca resides in Kootenai County, Idaho, and is 
subject to the person.al jurisdiction of this Court. 
2. Defendant Dalton Gardens Irrigation District is a political subdivision. of 
the State of Jdaho and is subject to the personal jurisdiction of this Court, and ven.ue is 
pr.oper1y before this Court. 
3. Plaintiff is the owner of certain real property located in Kootenai County, 
Idaho and more particularly described as; 
PLAINTIFPS PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW: 1 
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A tract of lan.d located in Tract 48 of the DALTON 
GARDENS ADDITION to HAYDEN LAKE IRRIGATED 
LANDS, according to the plat thereof filed in Book "B~' of 
Plats at page 151, records of Kootenai. County, Idaho more 
particularly described as follows: 
BEGINNING at a point on the East line of said Tract 48: 
135.15 feet South of the Northeast comer thereof; thence 
South 195.15 feet to the Southeast comer of said Tract 48; 
thence West along the South line of said Tract a distan.ce of 
649.6 feet to the Southwest comer of said Tract; thence 
North along the West Ji.ne of said Tract 330.4 feet to the 
Northwest comer of said Tract 48; thence East along the 
North line of said Tract 390.3 feet to a point in said North 
line which lies 260.2 feet West of the Northeast comer of 
said Tract 48; then South a distance of 135. t 7 feet; thence 
East a di.stance of 260.3 feet to the POINT OF 
BEGINNING. 
Such property is subject to the in rem jurisdiction of this Court. 
4. On December 5, 1907, the Hayden-Coeur d' Alene Irrigation Company, a 
Washington Corporation ("Irrigation Company") recorded the DaltoD. Garden.s Addition 
Hayden Lake Irrigated Lands subdlvi.sion. The Irrigation Company subsequently sold 
parcels of property within this subdivision. 
5. In March 1912~ Malloy Brothers applicci for and was issued Water Pennit 
No. 2518 by the Idaho State E:o.gineer (the predecessor of the Idaho Department of Water 
Resources). Tract 48 was included in the water .pennit. 
6. A map of the domestic and irrigation system as it existed December 30, 
1911 was submitted to the State Engineer in connection. with. an. application. for the 
amendment to Water License No. 2518. This mal' indicated that an irrigation ditch ran 
close to tile northern boundary of Tract 49, immediately south of the southern boundary 
of Tract 48, then turned north and ran alon.g the wester:n boundary of Traet 48. Domestic 
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water lin.es were located along the eastern boundary of Tract 48 adjacent to what is )JOW 
known at I ~h Street. 
7. Tract 48 (Ruddy-LeMarca parcel) was conveyed to E.R. Foltz by deed 
dated July 18, 1911 and recorded March 5, 1914. This deed reserved an easement for 
canals, flumes and water tanks. 
8. Tract 48 is a sen--ient estate and subject to an easement in gross in favor of 
Dalton Irrigation District that traverses a portion of the parcel that is adjacent to the 
southern boundary of the parcel and that traverses a portion. of the parcel that is a4iacent 
to the public right of way on Sixteenth Street. 
9. Plaintiff purchased a portion of Tract 48 in 1990. 
9. ill 1955-1963, tbe United State Department of the Interi.or Bureau of 
Reclamation rehabilitated the irrigation works. The Interior Department Appropriation 
Act, 1954, the Act of July 31, 1953 (67 Stat. 261, Public Law 83-172) authorized the 
emergency rehabilitation of the Dalton Gardens Project. Further emergency pipe 
rehabilitation was authorized by the Act of Septem.ber 22~ 1961 (75 Stat. 588, Public Law 
87-289). Construction RehabHitation. of the il'rigation works began June II, 1954, and 
was completed on April 28, 1955. Emergency pipe rehabilitation work began in 1962 and 
was completed in 1964. 
10. The Bureau. relocated the irrigation system from Tract 49 to Tract 48. The 
installation of the irrigation pipeline was the first use of Tract 48 as party of the irrigation 
system. 
11 . The Bureau used tracked equipment centered on the trench to excavate the 
trench for the pipeline. This practice imposed the least amount of burden on the property. 
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12. The Bureau spaced out its equipment duri.ng the excavation, which 
allowed for narrower widths to be used even thought he project was a cross country 
project. 
13. The width used by the Bureau south of the existing pipeline along the 
S<\uthern boundary ofPlaintifI's parcel was six (6) feet. The width used north of the 
existing pipeline along the southern boundary of Plaintiff' s parcel was ten (10) feet. 
14. The width used by th.e Bureau as it traversed the eastern portion. of 
Plaintiff's parcel adjacent to the public right of way along Sixteenth Street was six. (6) 
feet. 
J 5. The Disttict allowed Plaintiff's predecessor to locate two trees along the 
fence line of the southern boundary that are withln the right of way. Reasonable 
precautions durin.g the installation of the pipeline should preserve these trees, although 
the trees might need to be limbed up and the roots will be cut. 
16. The District allowed Plaintiff to place a drain field north of the existing 
pipelin.e along the southern boundary. A portion of the drain field is within ten feet of the 
existing pipeline. Placing wheeled vehicles on this drai.n field will cause it to fail. 
17. The bylaws set forth the area in which encroachments will consider to be 
incompati.bJe with the District's use of its easements. The trees along the fence line and 
the drain field constitute an encroachment into the easement area. 
From the foregoing Findings of Fact, the Court now makes the following: 
n. CONCLUSIONS OF LAW 
1. Defendant has an express easement over Plaintiff s property. 
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2. The construction of the pipeline by the Bureau :fixed the location, width, 
course and the character of the m.eans to be employed to convey the irrigation water. 
This use measured the District's rights. 
3. The dimensions of the easement south. of the existing pipeline aJong the 
southern boundary ofPlaintiff"s parcel is six (6) feet. The dimension of the easement 
north of the existingpi.peline along the southern boundary ofPlai.nti.ff's parcel is ten (10) 
feet. 
4. The dimension of the easem.ent as it traverses the eastern porti.on of 
Plaintiff's parcel that is adjacent to public right of way along Sixteenth Street is six (6) 
feet. 
5. The easement is extinguished with respect to the two trees along the fence 
line and the drain field. The District shall preserve these encroachments in any repair, 
maintenance, or replacement of its pipeline. 
Respectfully submitted this 11 th day of July. 2011. 
JAMES, VERNON & WEEKS, P.A. 
By~c9~L .. 
SUSAN P. WEEKS 
Attorneys for Defendants 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DIANNE RUDDY-LAMARCA, CASE NO.: CV-2010-5048 
Plaintiff, PLAINTIFF'S POST-TRIAL CLOSING 
MEMORANDUM 
VS. 
DALTON GARDENS IRRIGATION 
DISTRICT, a political subdivision, of the 
State of Idaho, 
Defendant. 
In, this case, Diane Ruddy-LeMarea brought suit seeking a declaration of Dalton. 
Gardens Irrigation. District's easement rights across her property. At issue is the width of 
the easem,ent. 
EASEMENT WIDTH 
A. The width the District claims it needs 
At trial, Dalton Garden,s lITigation District cla.inled it needed forty (40) feet; 
twenty feet .north of the pipeline and twenty feet south of the pipeline, to repair, maintain 
and replace its exi.sting pipeline. Plaintiff disagrees with this assertion and maintains that 
the evidence does not support it. 
At trial, Ruddy-LeMarca testified that this matter first was discussed with her by 
Roben Wuest, water master for DaltonllTigation District. Ruddy-LcMarca was told that 
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Mr. Wuest would be using her driveway for staging materials and mobilizing heavy 
equipment across her property for installing a new pipeline, and that he would be using 
most of her property for the installation. The driveway intersects Sixteenth Street along 
the northern boundary of the parcel. (See Plaintiff's Exhi.bits II and 12.) At trial, Dalton 
Gardens Irrigation District did not claim it needed such an extensive use of the property. 
Mr. Wuest testified that the District intended to abandon in place the existing 4" 
asbestos concrete irrigation pipe that runs along the southern boundary (near the fence) 
and the eastern boundary (the 16th Street side) of Ruddy-LeMarca's parcel. Mr. Wuest 
indicated that the District intended to install a new 10" irrigation pipe above the existing 
4~! pipeline. 
On the south side of the parcel, Mr. Wuest testified the District required twenty 
feet of width south of the pipeline (between the fence and the existing location of the 
pipeline and twenty feet of width north of the pipeline (between the pipeline and the 
house) on the south side of the parcel. Mr. Wuest testified the District would be placing 
the pipe along the south side, as well as any extra spoils that it needed to place from the 
excavation. Mr. Wuest testified that the District would use the North side of the 
easement for operating the heavy equipment. 
On the east side of the parcel (16th Street side), the pipeJine is situated nine feet 
from the edge of the road pavement. The right of way is forty feet wide, with 
approximately 22 feet paved, and 9 foot unpaved. (See Exhibits 15 and 16. and 
testimony of Gary Sterling.) Mr. Wuest indicated that he would need another twenty feet 
on Ruddy.LeMarca's property along Sixteenth Street because the City of Dalton does not 
allow the District to close the road, so he has no place to pile spoils. Although not 
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entirely clear from Mr. Wuest's testimony, apparently the District intends to conduct the 
entire excavation process on Ruddy-LeMarca's property west of the pipeline. Testimony 
was also provided that Ruddy-LeMarca has developed a driveway over the pipeline. 
Mr.. Wuest indicated that as planned he intended to use three pieces of heavy 
equipment. The District owns a Case 580C Wheeled Backhoe with a 30" bucket which 
Mr. Wuest estimates to be approximately 7'6" wide. Mr. Wuest planned on renting two 
Cat 315 or 320 crawlers with 30" buckets. Mr. Wuest testified that the backhoe would 
excavate the entire pipeline in one day using the backhoe for excavation and the 
Caterpillars for covering the pipe and compacting the trench as the excavated dirt was 
replaced; using a second day for clean up and hydro seeding a third clay. 
B. The width used upon installation 
The Bureau of Reclamation conducted two rehabilitation projects on the Dalton 
Gardens Irrigation District'S distribution system. The fIrst one occuned in 1954. This 
project installed the distribution system across Ruddy-LeMarca's property. Prior to that 
time, the system had been across the parcel to the south. See Exhibit R. water line across 
parce149.) 
The second one occurred in 1961. This project replaced the previously installed 
pipe because of a failure in th.e pipe that was used. 
The system was engineered by the Bureau ofReclam.ation. In the plan, profile 
and details drawing specific to Ruddy-LeMarca's property, the 1954 plan showed that the 
pipeline was installed six feet from an existing fence along the southern boundary. 
(Defendant's Exhibit U.) In 1961, when the plan, profile and details of the construction 
specific to Ruddy-LeMarca's property were prepared, the plans again showed the 
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pipelin.e being six feet from the existing fence. However, the fence was now identified as 
a 3 strand barbed wire fence. 
The pipeline along the southern portion of Ruddy-LeMal'ca's property currently 
has different styles offencing between her property and the adjacent parcel to the south, 
built with different materials. At the southeast comer, there is a wood post and chicken 
wire fence. (See Plaintiff's Exhibits 9 and 10.) This fence transitions to a white three rail 
fence. It then transitions into a metal mesh fence. (See Exhibit 11, wood rail fen.ce and 
metal wire mesh fence in background.) Near the southwest comer (at the back of the 
property), there is a moribund fence. (See stipulated facts filed June 14,2011.) Mr. 
Wuest testified this moribund fence is wood poles and barb wire. 
As stipulated by the parties, the portion of the pipeline that runs aJong the 
southern boundary is not parallel with the fence. It varies from being approximately 11 
feet from the fence in the southwest corner (near the moribund fence) to being 15 feet 
from. the fence in the southeast comer (near the metal and chicken wire fence). 
(Stipulated facts filed June 14,2011.) 
The line that runs along Ruddy-LeMarca's property was referred to as Loop A in 
the 1954 project plan and Lateral A in the 1961 project plan. The project plan papers 
indicate that Loop A came off a main 10" lateral identified as Lateral 7. 
Photographs were introduced at trial that depicted the 1 0" line being installed 
(Exhibits 1,3, BB, CC and DD. One picture was introduced oithe actual excavation of 
the line ofRuddy.LeMarca's parcel (Exhibit 2, X). One picture was introduced that 
showed a close up of a 4" asbestos pipe in. a 4' trench for another loop at a different 
location. (Exhibit 4) 
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With respect to the 4" line laid across the Ruddy-LeMarca parcel, Plaintiff's 
expert, Gary Sterling, testified th.at the trench was 6 to 7 feet from the fence based upon 
the tracks left by the tracks on the excavator. He also testified that the outennost spoil 
pile being created., which was Hkely top soil, was approximately 10 feet from the trench. 
There is no picture or testimony of the Bureau having used any other equipment for the 
short loop line or how the equipment was used. . 
It is anticipated that the District will argue that there is evidence that other large 
equipment and a wider width was used based upon the pictures introduced regarding 
installation of the 10" lin.e. Specifically, 00. Exhibit BB. which is the same as Exhibit 1, it 
was discussed that 21' was being used for the laying of the pipeline into the trench. On. 
Exhibit ce l it was discussed that it appeared the side boom was being driven around an 
fence and reaching across it to lay the 10" pipe. However, other aspects of these 
photographs are instructive regarding the width of the easement used on the Ruddy 
LeMarca parcel. 
In the photographs, it can be discerned that the land is in fields. Given the state of 
the crops, it can also be discerned that the photographs are taken after harvest, which is 
consistent with the dates of the pictures (October 1962). 
The side boom. that is laying pipe is attached to a tractor with tracks and not 
Wheels. The excavator is also on tracks. The excavator is centered on the excavation. 
trench. Except for Exhibit 3 on the 10" lateral, only one piece of equipment is in the 
work area at any given time. The trench sides are straight up and down, and there is no 
sluffi.ng or cave~ins of soil in any of the pictures. Further, the tractors are working the 
opposite side of the side where the spoils and pipe are located. Thus, the facts as shown 
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by these photographs were that the Bureau utilized tracked vehicles across cultivated 
fields; that they ran the equipment on the side opposite of the spoils and pipeline; and that 
they did not cluster their equipment and follow the along immediately behind the 
trenching machine. 
C. The width that least burdens Ruddy-LeMarca's parcel 
Plaintiffs expert, Gary Sterling, testified that the most reasonable method of 
excavation that would put the least amount of burden on Ruddy~LeMarca's property 
would be use a tracked vehicle and centering it over the excavation. Mr. Sterling testified 
this m.ethod would use less width. and be safer for the drain fi.eld. Mr. Sterling also 
testified that using this method, one could man.euver other heavy equipment around the 
excavating machinery and stay within a ten foot width. 
Mr. Wuest objected to this method of excavation, claiming it would be unsafe and 
imprudent. Mr. Wuest testified that excavating over the trench presented a danger of 
ca.ve~ ins because of the type of soils in the area. When it was pointed out to Mr. Wuest 
that the Bureau had used this type of excavation, Mr. Wuest claimed that the soils today 
wouJd be different in composition than those seen in the Bureau's pictures because the 
Bureau had excavated prior to irrigation being in place and the area cultivated. 
Ibis testimony in unsupported by the actual facts. The District had been irrigated 
since 1911. (See Exhibits L, M, N, 0, P, and R.) Further, the Buteau put in this specific 
irrigation system in 1954. The pictures were taken. during the replacement of the system 
in 1962. Therefore, the lands that were shown had been irrigated for a m.inimum of seven. 
years with the Bureau's system., This is the same system configuration that continues to 
irrigate the lands today. Thus~ no foundation supports Mr. Wuest's claims that the soils 
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today would be significantly different than they were in 1962, and changed soil 
conditions present a danger of cave-ins that didn't exist in 1962. 
Mr. Sterling did agree with Mr. Wuest that using a wheeled backhoe over the 
center of the trench would not be prudent, and could cause sluffing. However, that was 
not due to the soils. but rather to the weight distribution of the equipment in the wheels. 
The Bureau, in laying the pipe, recognized this fact and also did not use wheeled vehicles 
for its excavation. As can be seen from the photographs, it used tracked equipment. 
Thus. Mr. Sterling's expert opinion tb.at the least burden to the landown.er and the most 
reasonable width of an easement would be that which allowed, for excavation with a 
tracked vehicle centered on the trench is supported by the eviden.ce. 
Further, it is not reasonable to believe that the Bureau used more than 6 or 7 feet 
on. the south side of the trench along the southern boundary, because both the photograph 
of excavation along this fence line and the plans support the fact that at that time of the 
installation of the 4" pipe, the fence was nearer to the pipeline than the fences that are in 
place today. 
Regarcting the use of twenty feet on the north side of the pipeline along the 
southern. boundary of the Ruddy-LeMarca parcel, such use would damage landscaping, 
and potentially damage Ruddy-LeMarca's drain field. The parcel has large mature trees. 
(See Exb.ibits 9, 1.1 and 12.) 
Further, and more importantly, there is a drain. field that varies in distance from 
the fence anywbere from 23 feet to 38 feet. Mr. Sterling's unrebutted testimony is that 
contractors are not allowed to run a piece of heavy equipment with wheels over a drain. 
field because it will compact it and cause its eventual failure. although a tracked vehicle 
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can be taken over one. Mr. Sterling's testimony was that the failure might not be 
immediate, but such compaction from wheeled heavy equipment would lead to an 
eventual failure. 
The District was aware that the drain field was being placed in. its present 
rt-t\,;I1';;... t,JUf..a.. .... 
location. In fact, Mr. Wuest claims he was the one who recommended the individual who 
did the drain. field replacement when Ruddy"LeMarca's previous drain field failed. Mr. 
Wuest was aware of the location of the drain fie1d and made no objection to its 
installation. Thus, to the extent that the drain field impinged on the District's easement 
rights, those rights have been extinguished. 
As to the width requested along the southern. boun.d.ary, the only reason the 
District needs more width is because it does not wish to use a tracked piece of equipment 
vehicle that would center on the trench. It is the District's insistence on using a piece of 
equipment dissimilar in nature to what was previously used that requires the wider width. 
The District has an obligation to utilize the easement in the method that puts th.e least 
burden on, the landowner, which is what was done during the initial installation. Thus, it 
is reasonable to find that the reasonable width of the easement along the southern. 
boundary is ten feet north oftbe pipeline, and six fee south of the pipeline. 
As to the Sixteenth Street portion. of the easement, there is no indicator that the 
City of Dalton placed any restrictions durin.g the initial installation of the pipeline. The 
District is seeking an expanded width due to constraints it believes it has given the 
CUtTent regulations of the City. Current regulations do not allow an increase in. easement 
width. Northwest Pipeline Corp. v. Luna, 149 Idaho 772,241 P.3d 945 (Idaho 2010). As 
discussed previously~ the pipeline is situated almost at the edge of the 40 foot public rigbt 
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of way. There is no indication that the Bureau .installed the pipe utilizing only Ruddy-
LeMarca's parcel. Thus, the District is entitled only to the same width as it was entitled 
to along the southern boundary. At the least, the District would be entitled to six feet. At 
the most, it would be entitled to ten feet. 
The most telling piece of evidence as to the width the District believed it needed 
for installation, repair and maintenance of its easements is found in its own bylaws. 
(Exhibit 10, page 3 of 4, Article VI.) Therein, the Board of Directors set forth the Pipe 
Line Right of Way policy of the District, which provided: 
The District shall reserve the right of way of the pipe line for necessary 
maintenance, repair or replacement purposes, thereby eliminating 
anything being built or planted which might render these services 
impossible. Property owner must allow at least (10) feet on each side of 
the pipe line. If any structures, trees, shrubs, or fences are in the easement 
area and, maintenance is required, they will be removed at the property 
owner's expense. The district has the right to construct, repair, or replace 
the lines any place within the boundaries of the distri.ct. This may involve 
Earth moving Equipment and other Motorized Vehicles. This does not 
however give the right to other property owners to abuse this easem.ent. 
The land is and does belong to the land owner and is only to be used by 
adjacent land owner to have access to the Irrigation Weir. 
At trial when confronted with this bylaw, Mr. Wuest claimed it was set that way because 
of one director. However, there are three directors according to the bylaws. It would 
take a m~iority to pass a bylaw. Thus, the District recognized that 20 feet was the width 
it required to replace a pipeline. 
CONCLUSION 
The Court should refuse the District's claim that it requires a forty (40) foot 
easement width to maintain, repair and replacement the pipeline across Ruddy-LeMarca's 
property. The eviden.ce as presented demonstrates that a 16 foot easement along the 
south boundary, with 6 feet south of the existing pipeline and ten feet north of the 
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pipeline allows the District full use of its easement in that location while placing the least 
burden on the servient estate. Further, the Court sh.ould find that to the extent that the 
drain field interferes with the District's ability to use wheeled vehicles on its easement, 
that right has been extinguished and the District must use tracked vehicles on any portion 
oftb.e drain field over which it passes, and in the even it causes a failure of the drain 
field, it must repair it The District sh.ould also be ordered to take all reasonable steps to 
preserve the two mature trees that are in the vicinity of the pipe line. 
Along the eastern. boundary. the District should be awarded a six to ten foot 
easement. Such width also allows the District the full use of its easement in that location 
while placing the least burden on the servient estate. The District should be required to 
restore the driveway to its original condition prior to excavation. 
DATED this ) 1 th day of July, 2011. 
JAMES, VERNON & WEEKS, P.A. 
BY_~ t2~ 
SlMANP. WEEKS 
Attorneys for Defendants 
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I HEREBY CERTIFY that on the 11th day of July, 2011. I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to 
all counsel of record as follows: 
Malcolm Dymkoski o U.S. Mail 
D~ Hand Delivered 
Overnight Mail 
Telecopy (FAX) to (208) 664-6089 
PLAINTIFF'S POST·TRlAL CLOSlNG MEMORANDUM: 11 092 
OF IDAHO ) 
County of KOOTENAI )55 
B--;;-\\ 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
DIANNE RUDDY-LAMARCA, ) 
) 
Plaintiff, ) 
Vs. ) 
) 
DALTON GARDENS IRRIGATION ) 
DISTRICT, a political subdivision of the ) 
State of Idaho ) 
) 
Defendant. ) 
--------------------------------------------------------------) 
Case No. CV 20105048 
MEMORANDUM DECISION, 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW, AND 
ORDER FOLLOWING COURT TRIAL 
I. PROCEDURAL HISTORY AND FACTUAL BACKGROUND. 
This matter is before the Court following the two-day court trial held June 15-16, 
2011. The issue at trial was the scope of an easement (width) for a water pipe in 
Dalton Gardens, Idaho. 
Following the court trial, on July 11, 2011, the defendant, Dalton Gardens 
Irrigation District (District), filed Defendant's Closing Argument and Defendant's 
Proposed Findings of Fact and Conclusions of Law, and on July 12, 2011, the plaintiff, 
Dianne Ruddy-Lamarca (Ruddy-Lamarca) submitted Plaintiff's Post-Trial Closing 
Memorandum and Plaintiffs Proposed Findings of Fact and Conclusions of Law. The 
Court notes Lamarca has been spelled differently by Lamarca's counsel at different 
times. The Court will use the spelling provided by Lamarca's counsel in the Complaint. 
At the court trial, the parties stipulated to the admission of all exhibits submitted. 
The Court has reviewed those exhibits. The parties have agreed that an easement 
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exists in favor of the District over Ruddy-Lamarca's land for installation, construction, 
maintenance and repair of irrigation pipeline and appurtenances. Stipulated Facts for 
Trial, p. 1, ~ 1. Lamarca has apparently conceded that there is an express easement 
across her land in favor of the district. Plaintiff's Proposed Findings of Fact, 
Conclusions of Law, p. 4, Conclusion of Law ~ 1. 
Lamarca filed this lawsuit on June 11, 2010. What remained at issue for trial just 
over a year later was the "scope" of the easement, specifically the width of the 
easement and the location of the easement. The District claims it has a deeded 
easement across Ruddy-Lamarca's land to maintain its water line. However, the 
District admits no width is specified in that easement, nor is the location specified. 
Defendant's Memorandum Concerning Creation of Easement, pp. 4-13; Defendant's 
Closing Argument, p. 2. The District also claims an easement by prescription, as its 
water system has existed in the area since 1911, and at its specific location across 
Ruddy-Lamarca's land since 1954 when the United States Bureau of Reclamation 
rebuilt the irrigation system for the District. Defendant's Memorandum Concerning 
Creation of Easement, pp. 13-16. Ruddy-Lamarca contends it does not matter whether 
the easement is express or prescriptive, as the width would be the same in either event. 
Plaintiffs Trial Brief, p. 9. The District agrees. Defendant's Closing Argument, p. 2. 
Ruddy-Lamarca claims the express easement was lost due to a break in the chain of 
title. Plaintiff's Trial Brief, pp. 3-5. Ruddy-Lamarca claims that whether express or 
prescriptive, the easement is only sixteen (16) feet wide. Id., p. 8. The District 
contends the easement width is thirty-seven (37) feet wide at its widest, and slightly 
narrower where the easement is along the road and a fence. Defendant's Closing 
Argument, p. 23. Thus, the parties' disagreement as to the width of this easement is by 
a difference of more than twenty feet. 
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The impetus for this lawsuit arose when the District made plans to excavate 
down to the existing four-inch water line, which, according to the District, is 
approximately four feet under the surface. Defendant's Closing Argument, p. 7. The 
District's plan is to leave the existing line but replace it with a new ten-inch water line 
placed immediately adjacent to the four-inch line. Id. The District estimates this project 
would be performed with three pieces of heavy equipment (track-hoe to dig the trench, 
a rubber tired machine to locate the pipe and backfill, and a rubber tired machine to 
compact and rough grade the area), which would be able to complete the job across 
Ruddy-Lamarca's land in no more than two days, but would use the entire width 
requested by the District. Id., p. 9. The District is critical of Ruddy-Lamarca's proposal 
which would involve only one piece of equipment (track-hoe) and would take more than 
four work days, but would involve a portion of her property of significantly less width, 
specifically, sixteen feet according to her expert. Id., p. 9. Ruddy-Lamarca testified at 
trial. She did not discuss any concerns as to the number of days this project might take 
under either method. Thus, her concerns are obviously the width of the easement. 
II. ANALYSIS. 
Robert Wuest, Watermaster for the District testified on behalf of the District's 
plans. Gary Sterling, an excavator in the area since 1984, testified on behalf of Ruddy-
Lamarca. Neither Wuest nor Sterling testified that the other's excavation plan is not 
feasible. The only criticism Wuest had of Sterling's plan was Wuest's concern that the 
track-hoe straddling the trench would risk collapse of the trench wall. Defendant's 
Closing Argument, p. 10. Accordingly, the District implores: 
This Court should find that the method proposed by Mr. Sterling is, in that 
regard, not reasonable. Otherwise, the Court would be, in effect, directing 
Mr. Wuest to have the work performed in a manner that Mr. Wuest does 
not deem prudent. 
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Id. This Court finds Sterling credible. This Court finds Sterling has more experience 
with excavating than Wuest. Furthermore, this trench is only going to be four feet deep, 
five feet at most. While the District claims their existing four-inch water line is four feet 
deep, Sterling excavated a test hole on Ruddy-Lamarca's land, and found the water line 
to be located exactly five feet deep. Even if calamity were to strike and the trench wall 
cave in, even at five feet, the track-hoe could crawl its way out of trouble. Sterling 
specifically testified the trench would not cave in. The Court finds the likelihood of any 
sloughing at a five-foot depth to be very remote. Due to his test hole and due to his 
review of the historical photos showing the 1954 installation of the system, Sterling is 
familiar with the type of soil on site. This Court finds there is simply no risk of injury or 
loss of equipment with Sterling's plan. 
Upon review of the Court's notes regarding trial testimony of Wuest and Sterling, 
neither testified as to which method of replacing this water line would cost more. Thus, 
the Court assumes that the cost of each method must be roughly equivalent, or at least 
close enough to equivalent that neither side chose to make it an issue at trial. Thus, 
while the width of the easement is what is at issue, as the following shows, this Court 
finds the paramount issue in determining that width is which construction method is 
used. 
A great deal of testimony was taken by both sides, and most of the exhibits 
offered by both sides and admitted concerned the history of this water system back to 
1911, the plans and construction methods used in 1954 and again in 1961 when the 
pipe placed in 1954 did not hold up. Wuest testified that the plans are "sometimes" 
accurate with what was actually placed in the ground. 
Much testimony was given regarding where the various plans show the water line 
to be located on Ruddy-Lamarca's property, and whether the existing water line is 
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where the plans indicate the water to be. The Court appreciates the detail of the 
evidence in that regard, as the Court eventually must come up with a metes and 
bounds description of this easement. Harwood v. Talbert, 136 Idaho 672,673,39 P.3d 
612,613 (2001); Phillips Industries, Inc. v. Firkins, 121 Idaho 693,695,827 P.2d 706, 
708 (Ct.App. 1992). However, the metes and bounds description of this easement is 
not the paramount concern of either the District or Ruddy-Lamarca. The paramount 
concern for the District is to be able to install the new water line with the method it 
would prefer, while the paramount concern for Ruddy-Lamarca appears to be having 
the District install the water line in the least disruptive manner, at least as the disruption 
concerns her land. 
The Court can appreciate that given the fact that the parties are more than 20 
feet apart as to their position on the width of this easement, this case might not resolve 
short of trial. However, given the fact that a construction method was available to the 
District (which apparently would cost no more than the District's preferred method), 
which would have fit into the width proposed by Ruddy-Lamarca, it is perplexing that 
this case was not capable of resolution prior to trial. The cost of preparing and taking 
this matter to trial would have certainly offset any possible difference in cost between 
the two proposed methods (again, no difference in cost was shown). 
The solution to the issue before the Court is much simpler than as argued to the 
Court by the parties. Ruddy-Lamarca does not dispute that the District has an 
easement of some kind. The location of that easement can be established after the 
installation of the new line, and established with precision. The centerline of the 
easement will track the centerline of the existing four-inch water line. However, before 
installation of the new line begins, the parties need to know the width of the easement. 
Whether this is an express easement or an easement by prescription, the scope 
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(in this case the width) of the easement is limited by Idaho case law. The parties are 
correct, that it matters not whether this is a vague express easement or an easement by 
prescription, when it comes to the Court determining the width. For obvious reasons, 
case law restricts the easement to no more than is necessary so as to minimize the 
burden on the servient land owner while allowing the purpose of the easement in the 
dominant owner to be met. An express grant which is indefinite as to width and location 
"must impose no greater burden than is necessary. Coulsen v. Aberdeen-Springfield 
Canal Co., 47 Idaho 619,628,277 P. 542, 545 (1929). 
It is the long established rule in this jurisdiction [Idaho] that any right gained 
by prescription is confined to the right as exercised during the prescriptive 
period. "It is limited by the purpose for which it is acquired and the use to 
which it is put." 
Plaintiffs' Brief on Remand, p. 5, citing Idaho Forest Indus., v. Hayden Lake Watershed 
ImpoNement Dist., 112 Idaho 512,515,733 P.2d 733, 736 (1987); citing Azteck Limited, 
, 
Inc. v. Creekside Inv. Co., 100 Idaho 566,568,602 P.2d 64, 66 (1979). "[P]resciption 
acts as a penalty against a landowner and thus the rights obtained by prescription should 
be closely scrutinized and limited by the courts. Id., citing Gibbens v. Weisshaupt, 98 
Idaho 633,570 P.2d 870 (1977). The character and extent of a prescriptive easement 
generally is fixed and determined by the use under which it was acquired. No different or 
materially greater use can be made of such an easement, except by further adverse use 
for the prescriptive period. 25 Am.Jur.2d Easements and Licenses § 81. 
The Court finds the District has both an express easement (though vague and not 
located) and a prescriptive easement, over Ruddy-Lamarca's property. 
Next, the Court must determine the "use" of the easement. 
There is no practical significance to the District wishing to replace the four-inch line 
with a ten-inch line, leaving the four-inch line in place. "In Weaver v. Natural Gas 
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Pipeline Co. (1963), 27 1I1.2d 48, 188 N.E.2d 18, the court held that the replacement of 
an original four-inch sewer pipe with a new ten-inch sewer pipe was within the intention 
of the easement." Continental Illinois Nat. Bank and Trust Co. of Chicago v. Vii/age of 
Mundelein, 85 III.App.3d 700, 705, 407 N.E.2d 1052, 1056,41 III. Dec. 554, 558 
(1II.App. 2 Dist. 1980). This Court finds the increase from a four-inch line to a ten-inch 
line to be a permissible increase in use, and an increase which has no measurable 
negative effect on Ruddy-Lamarca's use and enjoyment of her sevient land. 
If the "use" for this easement is to install a water line (as opposed to the 
presence of the water line itself once installed), then the "use" a half century ago has 
not changed to the present time, but the technology to execute that "use", that is, the 
technology to install that water line, has changed in the interim. The equipment used in 
1962 was a Barber-Green TA-55 trenching machine. Plaintiff's Exhibit 2,3. This is a 
relatively large machine that cut a clean trench with a rotary shovel. The machine 
straddled the trench as it moved forward. The rotary shovel then deposited the 
excavated soil onto a conveyor which was part of the machine, which then placed the 
soil on the ground adjacent to but several feet from the ditch that was simultaneously 
being excavated. A different and equally large machine then placed the pipe which was 
located in a pile a good distance from the trench and the spoils pile. Plaintiff's Exhibit 1. 
Considering the pipe stockpile, spoils pile, trench and equipment, this Court finds that 
at least thirty feet width of easement was used back in 1962, if not 40 feet. Id. 
Concomitantly, the use of the servient land has changed drastically in the last 
sixty years. The photographs taken back in the mid 1950's show a Dalton Gardens 
which was entirely agricultural. Plaintiff's Exhibit 1, 2, 3, 4. There is a fence, but no 
homes and little vegetation other than the crops growing in the fields. Today, Dalton 
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Gardens is suburban with a residence and associated additional structures and a 
variety of well established trees on nearly every parcel. While the parcels remain large 
(usually five to ten acres) in comparison with other areas, Dalton Gardens today is 
entirely different than the wide open expanse shown in the photographs from a half-
century ago. While in a portion of Bentel v. Bannock County, 104 Idaho 130, 134, 656 
P .2d 1383, 1387 (1983), the Idaho Supreme Court cautions against a distinction 
between urban and rural areas, that caution is limited to inferring a prescriptive right for 
water and sewer underneath an express roadway easement. 
Thus, in the past half-century the need to be more "surgical" in the placement of 
the water line has increased due to the conversion of the area from agricultural to 
suburban. The good news is, at the same time, the ability to be more "surgical" in the 
placement of the water line has also improved. Given those factual findings, where 
does that leave us in light of easement law? 
Most easement cases delineate the relevant time period for determining the 
extent of the use as the time in which the prescriptive period began. Idaho Forest 
Indus., v. Hayden Lake Watershed Imporvement Dist., 112 Idaho 512,515,733 P.2d 
733,736 (1987); citing Azteck Limited, Inc. v. Creekside Inv. Co., 100 Idaho 566,568, 
602 P.2d 64, 66 (1979). While this Court is mindful of that, the Court is also mindful that 
case law also requires the easement "impose no greater burden than is necessary." 
Coulsen v. Aberdeen-Springfield Canal Co., 47 Idaho 619, 628, 277 P. 542, 545 (1929). 
Those competing concepts clash in the present case, because if the prescriptive period 
began in the 1950's and 1960's when this was wide open agricultural land and the 
equipment used was very large, the easement might be 40 feet wide, when, present day, 
due to construction advances over time, only about 25% of that width is necessary. The 
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clash is more pronounced due to the fact that the nature of the land has changed as well, 
and the area is now suburban, no longer a large expanse of flat agricultural land. 
This Court finds, for the following enumerated reasons, that the "use" of the 
easement for purposes of installing a new line is to be restricted to the least practicable 
interference with Ruddy-Lamarca's land, given the realities of modern-day equipment. 
First, easement law allows reasonable expansion of a prescriptive easement or 
an undefined express easement. As noted by the Idaho Supreme Court: "Although the 
use of a prescriptive easement may change under the proper circumstances, such 
change must not unreasonably increase the burden on the servient estate and must 
have been foreseeable at the time that the easement was established." Bentel v. 
Bannock County, 104 Idaho 130, 133,656 P.2d 1383, 1386 (1983), citing Gibbens v. 
Weisshaupt, 98 Idaho 633,570 P.2d 870 (1977). Prescriptive easements are to be 
viewed as restrictively as possible so as not to burden the servient land any more than 
reasonably necessary. Although the use made of a prescriptive easement may evolve 
beyond the original prescriptive uses, new uses cannot substantially increase the 
burden on the servient estate or change the nature and character of the easement's 
original use. Price v. Eastham, 75 P.3d 1051,1058 (Alaska 2003). 
Since the use can be reasonably expanded, and since these easements are to 
be viewed as restrictively as possible, why wouldn't new technology cause the 
easement use to decrease, just as changed circumstances (increased population 
creating a need for larger diameter water and sewer pipes or increased carrying 
capacity on power lines) allow reasonable increases? There is no logical reason to not 
allow that decrease. If, as the Alaska Supreme Court stated in Price, easements may 
"evolve", why cannot easements "devolve"? 
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While Bentel shows that public prescriptive easements are more broadly 
construed than private prescriptive easements, "common experience shows that width 
[is] no more than sufficient for the proper keeping up and repair of roads generally." Id., 
citing I Meservey v. Gulliford, 14 Idaho 133, 148, 93 P. 780, 785 (1908). 
Second, at least regarding prescriptive easements, the "use" is what gives the 
servient owner notice of the presence of the easement. 
A use must be sufficiently open and notorious so that a reasonable 
person would have discovered its occurrence. 4 Powell on Real Property, 
§ 34.1 O(2)(f) (2000). 'The purpose of the requirement that prescriptive 
use be open and notorious is to give the owner of the servient tenement 
knowledge and opportunity to assert his rights." Baxter v. Craney, 135 
Idaho 166, 173, 16 P.3d 263,270 (2000). 
Backman v. Lawrence, 147 Idaho 390,396,210 P.3d 75, 81 (2009). Because she had 
drinking and irrigation water when she moved in back in 1990, Ruddy-Lamarca was on 
notice that there was probably a water line on her property. However, Ruddy-Lamarca 
was not on notice of the behemoth equipment which was present on her land for 
probably only a few days over a half century ago, when that water line was installed. 
Again the question becomes is the "use" the water line itself or is the "use" the historical 
width of the equipment used over fifty years ago which travelled upon the land for a 
very brief period of time? When the purpose for the "use" (to provide notice), the Court 
finds it is the former (existence of a water line), not the latter (the width of the area 
needed to replace that line). 
Third, case law makes it clear the prescriptive easement (and ambiguous express 
easements) should be viewed as restrictively as possible, yet still allowing the use for 
which it was created. As the Alaska Supreme Court held in Price: 
Courts have restricted the scope of prescriptive easements significantly to 
limit the burden on the servient estate. For example, courts have limited 
use of prescriptive easements to specific times of the year and have 
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limited the width of prescriptive easements. 
75 P.3d 1051, 1058-59. (footnotes omitted). Again, the "use" is what is important. If 
the "use" is the existing installed water line, then the use has not changed in this case. 
Only the technology to install that water line has. Concomitantly, the use of the servient 
land has changed drastically from agricultural to suburban in the last sixty years. Given 
the fact that case law requires this Court to restrict prescriptive easements (and vague 
express easements), there is no reason for this Court to find to width of the easement 
upon the servient land is as wide as the large equipment that originally dug the trench 
and placed the pipe sixty years ago, when a fraction of that width is all that is 
reasonably needed today. 
Fourth, the holder of an easement may not materially increase the burden 
placed upon the servient tenement beyond that originally contemplated. Great Lakes 
Gas Transmission Co v MacDonald, 193 Mich.App 571,577,485 NW2d 129, 132-33 
(Mich.App. 1992). The burden on Ruddy-Lamarca's land originally contemplated is the 
burden of having a water pipe buried underneath it and the burden of the District 
maintaining or improving that line from time to time. If the easement width to maintain 
and improve the water line has decreased due to technology, the burden should keep 
pace with that technology. 
Once the width of the prescriptive easement is established, plaintiffs must show 
a legal reduction of width or change in character of its use. Berkey and Gay Furniture 
Company v Valley City Milling Company, 194 Mich. 234, 243-44,160 N.W. 648, 652 
(Mich. 1916). In that case a right of way was held to have changed course and was 
narrowed due to a building being built by the servient landowner. Just as an easement 
holder cannot unilaterally increase the extent of the easement, neither can the servient 
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estate unilaterally decrease the extent of the easement. Mrozinski v. Onekama Marine, 
Inc., 2002 WL 1767705 (Mich.App. 2002). (unpublished opinion). In the present case, 
Ruddy-Lamarca has done nothing to unitlaterally decrease the extent of the easement. 
Rather, it is the passage of time that has decreased the width of the easement 
reasonably necessary to satisfy the District's needs. 
Fifth, the District's own by-laws are consistent with this result and inconsistent 
with the District's position for an easement several feet wider. The Board of Directors 
of the District have established its Pipe Line Right of Way policy as follows: 
The District shall reserve the right of way of the pipe line for necessary 
maintenance, repair or replacement purposes, thereby eliminating 
anything being built or planted which might render these services 
impossible. Property owner must allow at least (10) feet on each side of 
the pipe line. If any structures, trees, shrubs, or fences are in the 
easement area and, maintenance is required, they will be removed at the 
property owner's expense. The district has the right to construct, repair, 
or replace the lines any place within the boundaries of the district. This 
may involve Earth moving Equipment and other Motorized Vehicles. This 
does not however give the right to other property owners to abuse this 
easement. The land is and does belong to the land owner and is only to 
be used by adjacent land owner to have access to the Irrigation Weir. 
Plaintiff's Exhibit 8, page 3 of 4, Article VI; District Proposed Findings of Fact, p. 6, 11 
19. At trial when confronted with this by-law, Wuest claimed it was set at ten feet only 
because he copied them from another water district's by-laws, and that the District has 
it on its agenda to change this by-law. Nonetheless, it is the by-law at the time of trial. 
Even if through its own negligence, the District has recognized that 20 feet is sufficient 
width it requires to replace a pipeline. 
Sixth, the "reasonableness" concept pervades this area of law. "The law is well 
settled that the scope of a prescriptive easement is determined by the scope of the use 
giving rise to the easement." Widell v. Tollefson, 158 Wis.2d 674, 686, 462 N.W.2d 
910, 914 (Wisc.Ct.App.1990). "Because no use can ever be exactly duplicated, the use 
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giving rise to a prescriptive easement determines only the general outlines of the 
easement, rather than the minute details of the interest." Id. A prescriptive easement 
awarded by virtue of adverse possession should reasonably comport with the prior use 
made of the land subjected to the easement. Id. at 686-87,462 N.W.2d at 914. 
Seventh, Idaho Code § 42-1102, allows for rights-of-way for irrigation. That 
statute reads in pertinent part: "The right-of-way shall include, but is not limited to, the 
right to enter the land across which the right-of-way extends, for the purposes of 
cleaning, maintaining and repairing the ditch, canal or conduit, and to occupy such 
width of the land along the banks of the ditch, canal or conduit as is necessary to 
properly do the work of cleaning, maintaining and repairing the ditch, canal or conduit 
with personnel and with such equipment as is commonly used, or is reasonably 
adapted, to that work." (italics added). Thus, while the right of way may be for the 
water line itself, and is based on his[orical use at the time the prescriptive period ran, 
the right of way to maintain and replace that line is based on present day situations. 
This Court finds the language " ... such equipment as is commonly used ... " refers to 
present day equipment commonly used. Sterling testified the large equipment used a 
half century does not exist present day, at least not in working condition. The District, 
after quoting the above portion of I.C. § 42-1102, then makes the argument: "There is 
netiehr case law nor statutory language that this statutory provision reduces the scope 
of an easement even if some methods can be used to maintain and repair and [an] 
existing conduit that might use less space that [than] were previously used." 
Defendant's Closing Argument, p. 3. This Court could not disagree more. The 
easement holder has a right under that statute, to use such equipment commonly used 
for the work of repairing that conduit, and commonly can only refer to present day. Any 
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I U., 
other interpretation makes no sense. Any other interpretation ignores the 
reasonableness standard the Court must keep in mind. Any other interpretation ignores 
case law that requires this Court impose no greater burden on the servient landowner 
than is reasonably necessary. 
III. FINDINGS OF FACT. 
1. Ruddy-Lamarca resides in Kootenai County, Idaho, and is subject to the 
personal jurisdiction of this Court. 
2. District is a political subdivision of the State of Idaho and is subject to the 
personal jurisdiction of this Court, and venue is properly before this Court. 
3. Ruddy-Lamarca owns certain real property located in Kootenai County, 
Idaho and more particularly described as: 
A tract of land located in Tract 48 of the DALTON GARDENS ADDITION 
to HAYDEN LAKE IRRIGATED LANDS, according to the plat thereof filed 
in Book "B" of Plats at page 151, records of Kootenai County, Idaho more 
particularly described as follows: 
BEGINNING at a point on the East line of said Tract 48; 135.15 feet South 
of the Northeast corner thereof; thence South 195.15 feet to the 
Southeast corner of said Tract 48; thence West along the South line of 
said Tract a distance of 649.6 feet to the Southwest corner of said Tract; 
thence North along the West line of said Tract 330.4 feet to the Northwest 
corner of said Tract 48; thence East along the North line of said Tract 
390.3 feet to a point in said North line which lies 260.2 feet West of the 
Northeast corner of said Tract 48; then South a distance of 135.17 feet; 
thence East a distance of 260.3 feet to the POINT OF BEGINNING. 
Such property is subject to the in rem jurisdiction of this Court. 
4. On December 5, 1907, the Hayden-Coeur d'Alene Irrigation Company, a 
Washington Corporation ("Irrigation Company") recorded the Dalton Gardens Addition 
Hayden Lake Irrigated Lands subdivision. The Irrigation Company subsequently sold 
parcels of property within this subdivision. 
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5. In March 1912, Malloy Brothers applied for and was issued Water Permit 
No. 2518 by the Idaho State Engineer (the predecessor of the Idaho Department of 
Water Resources). Tract 48 was included in the water permit. 
6. A map of the domestic and irrigation system as it existed December 30, 
1911, was submitted to the State Engineer in connection with an application for the 
amendment to Water License No. 2518. This map indicated that an irrigation ditch ran 
close to the northern boundary of Tract 49, immediately south of the southern boundary 
of Tract 48, then turned north and ran along the western boundary of Tract 48. 
Domestic water lines were located along the eastern boundary of Tract 48 adjacent to 
what is now known at 16th Street. 
7. Tract 48 (Ruddy-Lamarca parcel) was conveyed to E.H. Foltz by deed 
dated July 18,1911, and recorded March 5,1914. This deed reserved an easement for 
canals, flumes and water tanks. 
8. Tract 48 is a servient estate and subject to an easement in gross in favor 
of Dalton Irrigation District that traverses a portion of the parcel that is adjacent to the 
southern boundary of the parcel and that traverses a portion of the parcel that is 
adjacent to the public right of way on Sixteenth Street. 
9. Ruddy-Lamarca purchased a portion of Tract 48 in 1990. 
10. In 1955-1963, the United State Department of the Interior Bureau of 
Reclamation rehabilitated the irrigation works. The Interior Department Appropriation 
Act, 1954, the Act of July 31,1953 (67 Stat. 261, Public Law 83-172) authorized the 
emergency rehabilitation of the Dalton Gardens Project. Further emergency pipe 
rehabilitation was authorized by the Act of September 22, 1961 (75 Stat. 588, Public 
Law 87-289). Construction Rehabilitation of the irrigation works began June 11, 1954, 
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and was completed on April 28, 1955. Emergency pipe rehabilitation work began in 
1962 and was completed in 1964. 
11. The Bureau relocated the irrigation system from Tract 49 to Tract 48. The 
installation of the irrigation pipeline was the first use of Tract 48 as party of the irrigation 
system. 
12. The Bureau used tracked equipment centered on the trench to excavate 
the trench for the pipeline. This practice imposed the least amount of burden on the 
property. 
13. The Bureau used its different equipment sequentially (the trenching 
machine followed by the pipe-laying machine) during the excavation, which allowed for 
narrower widths of land to be used in the project. 
14. The width used by the Bureau south of the existing pipeline along the 
southern boundary of Ruddy-Lamarca's parcel is not capable of exact measurement 
based on the photographs, but was in excess of six (6) feet as claimed by Ruddy-
Lamarca. Plaintiff's Proposed Findings, p. 4, 1f 13. The width used north of the existing 
pipeline along the southern boundary of Ruddy-Lamarca's parcel is likewise not 
capable of exact measurement based on the photographs, but was in excess of the ten 
(10) feet claimed by Ruddy-Lamarca. Id. 
15. The width used by the Bureau as it traversed the eastern portion of 
Ruddy-Lamarca's parcel adjacent to the public right of way along Sixteenth Street is not 
capable of exact measurement based on the photographs, but was in excess of the six 
(6) feet claimed by Ruddy-Lamarca. Id., 1f 14. 
16. The District allowed by acquiescence, Ruddy-Lamarca's predecessor to 
locate two trees along the fence line of the southern boundary that are within the its 
easement. The District has knowledge of approximately where its lines are located, 
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and there was no testimony about any complaint by the District as to the location of 
Ruddy-Lamarca's trees. The District must take reasonable precautions during the 
installation of the pipeline to preserve these trees. 
17. The District allowed by acquiescence, Ruddy-Lamarca to place a drain 
field north of the existing pipeline along the southern boundary. Ruddy-Lamarca 
testified she replaced her drainfield in about 1996 or 1997, and that her contractor, 
Bettis Excavating, called the District before doing so. Plaintiff's Exhibit 7. This 
testimony was uncontroverted. A portion of the drain field is within ten feet of the 
existing pipeline. Placing heavy equipment with tires on this drain field may cause it to 
fail, pursuant to the unrebutted testimony of Gary Sterling. This District shall make 
every effort to avoid damage to Ruddy-Lamarca's drain field and should only use track 
equipment over the drain field. 
18. The District's bylaws set forth the area in which encroachments will 
considered by the District to be incompatible with the District's use of its easements. 
The trees along the fence line and the drain field constitute an encroachment into the 
easement area. 
From the foregoing Findings of Fact, the Court now makes the following: 
II. CONCLUSIONS OF LAW. 
1. District has an express easement over Ruddy-Lamarca's property. The 
District also has an easement by prescription over Ruddy-Lamarca's property. These 
easements are identical in location and in width. 
2. The construction of the water pipeline by the Bureau fixed the location, 
width, course and the character of the means to be employed to convey the irrigation 
water. This use measured the District's rights. The location of that water pipeline is the 
centerline for the District's easement. 
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3. The dimensions of the easement are eight feet either side of that 
centerline, for a total width of sixteen (16) feet. 
4. The District's easement is not extinquished with respect to the two trees 
along the fence line and the drain field. However, the District shall make every effort to 
preserve these encroachments in any repair, maintenance, or replacement of its 
pipeline. 
IV. ORDER. 
For the reasons stated above, 
IT IS HEREBY ORDERED the District has an express easement across Ruddy-
Lamarca's property, but the location of that easement is entirely unknown. Ruddy-
Lamarca has not met her burden of proving that such express easement was 
extinguished and apparently concedes this point. Plaintiff's Proposed Findings of Fact, 
Conclusions of Law, p. 4, Conclusion of Law 111. 
IT IS FURTHER ORDERED the District has a prescriptive easement across 
Ruddy-Lamarca's property. 
IT IS FURTHER ORDERED that both the express easement and the prescriptive 
easement are currently located where the existing four-inch water line exists at present 
(and since 1962) on the Ruddy-Lamarca property. This is the centerline of the easement. 
The easement, based on historical evidence regarding the installation of the easement, 
coupled with evidence of modern day practices for replacing the water line, is eight (8) 
feet wide either side of centerline, for a total width of sixteen (16) feet. This is true 
regardless of the location of the pipe relative to streets, fences, trees, and any drain field. 
IT IS FURTHER ORDERED that contemporaneous with replacement of the 
water line, the District shall cause a metes and bounds survey to be conducted, 
establishing the exact location of its existing four inch water line upon Ruddy-Lamarca's 
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property. This survey must occur while the existing water line is exposed during 
installation of the new water line. The survey must be presented to Ruddy-Lamarca, 
and after her approval (or if no approval a filed written objection with subsequent 
hearing) the survey must be filed with the Court, a suitable judgment prepared by the 
District and the survey must be recorded. 
Entered this 2nd day of August, 2011. 
I certify that on the ~ day of August, 2011, a true copy of the foregoing was mailed postage 
prepaid or was sent by interoffice mail or facsimile to each of the following: 
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Idaho State Bar No. 3014 
Attorney for the Defendant 
DYMKOSKI LAW 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
DIANNE RUDDY-LAMARCA, 
Plaintiff, 
v. 
DALTON GARDENS IRRIGATION DIS-
TRICT, 
CASE NO. CV 10-5048 
JUDGMENT 
25 Defendant. 
26 
PAGE 01/03 
27 This matter was tried on June 15 and 16, 2011. The Court entered its Memoran-
28 dum Decision, Findings of Fact, Conclusions of Law, and Order Following Court Trial 
29 on August 2,2011. 
30 IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows: 
31 The Defendant, Dalton Gardens Irrigation District, has an express easement across the 
32 Plaintiffs, Dianne Ruddy-Lamarca's, property, but the location of that easement is 
33 entirely unknown. 
34 IT IS FURTHER ORDERED that Dalton Gardens Irrigation District has a 
35 prescriptive easement across Dianne Ruddy-Lam.arca's property. 
36 IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that both the 
37 express easement and the prescriptive easement are currently located where the existing 
38 four-inch water line exists at present (and since 1962) on the Ruddy-Lamarca property. 
39 This is the centerline of the easement. The easement, based on historical evidence 
40 regarding the installation of the easement, coupled with evidence of modern day 
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practices fOl' replacing the water line, is eight (8) feet wide either side of centerline, for 
a total width of sixteen (16) feet, This is true regardless of the location of the pipe 
relative to streets, fences, trees, and any drain field. 
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that contemporane-
ous with replacement of the water line, the District shall cause a metes and bounds 
survey to be conducted, establisbingthe exact location ofite existing four inch water line 
upon Ruddy-Lamarca's property. This survey must occur while the existing water line 
is e:xposed during installation of the new water line. The completed survey must be 
presented to Dianne Ruddy-Lamarca for her approval prior to filing the survey with the 
Court. If Dianne Ruddy-Lamarca does not approve the survey, she must, within 30 days 
from the date that she was presented with the completed survey, rue a written objection 
with the Court and request a hearing on the matter. If she fails to timely object, the 
District may then file the survey with the Court, and provide the Court with a proposed 
amended judgment setting forth the metes and bounds description of the easement. 
Upon entry of the amended judgment, the District shall then cause the amended 
judgment and survey to be recorded in the Office of the Kootenai County Recorder. 
Dated AV~II,t lVl ,2011. 
Form and content approved: 
SUSAN P. WEEKS 
Attorney for the Plaintiff 
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aJ hereby certify that a true and correct copy of this document was telefaxed on 
R~ 4* lq I 2011. to: 
Malcolm Dymkoski 
Fax: 664·6089 / 
Susan P. Weeks 
Fax: 667·1684 / 
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Malcolm Dymkoski 
Attorney at Law 
1110 W. Park Place Suite 210 
Coeur d'Alene, ID 83814 
Tel: (208) 765-6077 
Fax: (208) 664-6089 
Email: maldymkoski@gmail.com 
Idaho State Bar No. 3014 
Attorney for the Defendant 
STATE OF IDAHO t 
COUNTY OF KOOTENA/f 5S 
FiLlO; Y {$10 
2011 SEP 22 PM 3: 03 
ClEHK DISTRICT COURT 
('\ --L.f'l ~ , <-~~- "-~!/'~ OfPIJTY \~ e:::; r-~ 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
DIANNE RUDDY-LAMARCA, 
Plaintiff/Respondent, 
v. 
DALTON GARDENS IRRIGATION DIS-
TRICT, 
DefendantlAp ellant. 
CASE NO. CV 10-5048 
NOTICE OF APPEAL 
TO: THE ABOVE NAMED PLAINTIFF/RESPONDENT, AND HER 
ATTORNEY, AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named appellant appeals against the above named respondent to the 
Idaho Supreme Court from the final judgment entered in this action in the above 
entitled Court on August 19, 2011, the Honorable John T. Mitchell presiding. 
2. The appellant has a right to appeal to the Idaho Supreme Court, and the 
judgment described in paragraph 1 above is an appealable judgment under and 
pursuant to Rule 11(a)(1), LA.R. 
3. A preliminary statement of the issues on appeal which the appellants then intend 
to assert in the appeal: 
a. Whether the district court erred by limiting the width of the easement to 
eight feet on each side of the present location of the irrigation district's 
pipe, when the court found that the initial use of the easement by the 
irrigation district was at least 30 feet, if not 40 feet in width. 
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Any such list of issues on appeal shall not prevent the Appellant from asserting 
other issues on appeaL 
4. Has an order been entered sealing all or any portion of the record? No. 
5. a. Is the reporter's transcript requested? Yes. 
b. The appellant requests the preparation of the following portions of the 
reporter's transcript: All of the testimony and proceedings reported by the 
reporter in the trial of the action. 
6. The appellant requests the following documents to be included in the clerk's 
record in addition to those automatically included under Rule 28, LA.R.: 
Defendant's Memorandum Concerning Creation of Easement 
Plaintiffs Trial Brief 
Defendant's Pretrial Memorandum Concerning Scope of Easement 
Stipulated Facts for Trial 
Defendant's Closing Argument 
Defendant's Proposed Findings of Fact and Conclusions of Law 
Plaintiffs Proposed Findings of Fact and Conclusions of Law 
Plaintiff s Post-Trial Closing Memorandum 
7. The appellant requests the following documents, charts, or pictures offered or 
admitted as exhibits to be copied and sent to the Supreme Court: 
Plaintiffs Exhibits 1,2,3,4,5, 7,8,9, 10, 11, 12, 13, 14, 15, 16, and 17; 
Defendant's Exhibits: A, B, T, U, V, W, X, Y, BB, CC, DD 
8. I certify: 
a. That a copy of this notice of appeal has been served on each reporter of 
whom a transcript has been requested as named below at the address set out below: Julie 
Foland, 324 W. Garden Ave., PO Box 9000, Coeur d'Alene, ID 83816-9000 
b. _x_That the clerk of the district court or administrative agency has been 
paid the estimated fee for preparation of the reporter's transcript. 
c. _That the appellant is exempt from paying the estimated transcript fee 
because: n/a 
d. ~ That the estimated fee for preparation of the clerk's or agency's record 
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has been paid. 
e. __ That the appellant is exempt from paying the estimated fee for 
preparation of the record because: nla 
f. _x_That the appellate filing fee has been paid. 
g. _That appellant is exempt from paying the appellate filing fee because: 
nla 
h. _x_That service has been made upon all parties required to be served 
pursuant to Rule 20. 
Dated September 22,2011. 
/ 
I hereby certify that a true and correct copy of this document was telefaxed on -
September 22,2011, to: 
Susan P. Weeks 
James, Vernon & Weeks, P.A. 
Fax: 664-1684 
and was mailed by first class mail, postage prepaid, to: 
Julie Foland 
PO Box 9000 
324 W. Garden Ave. 
Coeur d'Alene, ID 83816 
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PLAINTIFF'S LIST OF EXHIBITS 
Exhibit 1 Photo: Project History 1955-1963 Admitted 
Exhibit 2 Photo: Station 25 + 50 Lateral A Admitted 
Exhibit 3 Photo: Station 36 + 75 Lateral 7 Admitted 
Exhibit 4 Photo: Station 11 + 00 Lateral C Admitted 
Exhibit 5 Assessor Plat Admitted 
Exhibit 6 Ruddy-LeMarca Title Report Admitted 
Exhibit 7 Sewage System Application & Permit #14141 Admitted 
Exhibit 8 Dalton Irrigation By-Laws Admitted 
Exhibit 9 Photo: Weir Admitted 
Exhibit 10 Photo: Weir Admitted 
Exhibit 11 Photo: Excavation Admitted 
Exhibit 12 Photo: Excavation Admitted 
Exhibit 13 Photo: Excavation Admitted 
Exhibit 14 Photo: Excavation Admitted 
Exhibit 15 Photo: Excavation Admitted 
Exhibit 16 Photo: Excavation Admitted 
Exhibit 17 Photo: Excavation Admitted 
118 
DDEFENDANT'S LIST OF EXHIBITS 
Exhibit A Plat, Dalton Gardens Addition Admitted 
Exhibit B Deed to Foltz, 7-18-11 Admitted 
Exhibit C Decree of Foreclosure 9-15-15 Admitted 
Exhibit D Receiver's Deed to Hayes, 11-24-15 Admitted 
Exhibit E Indenture, Hayes to Dalton Land, 5-16-16 Admitted 
Exhibit F Mortgage to Wash Trust, 5-17-16 Admitted 
Exhibit G Condemnation Judgment, 3-2-17 Admitted 
Exhibit H Indenture, Dalton L&I, Irrigation District, Wash. Trust, 2-28-17 Admitted 
Exhibit I Mortgage Release, 3-8-17 Admitted 
Exhibit J Court Clerk's Certification, 2-7-19 Admitted 
Exhibit K Water License No. 2518, 3-23-12 Admitted 
Exhibit L Proof of Application, Birtor1, 1-22-12 Admitted 
Exhibit M proof of Application, Blydenstine, 1-22-12 Admitted 
Exhibit N Proof of Application, Malloy, 1-22-12 Admitted 
Exhibit 0 License and Certificate of Water Right, 3-16-19 Admitted 
Exhibit P Indenture, Foltz to Was. Trust, 7-6-16 Admitted 
Exhibit Q Indenture, Wash. Trust to Kimball, 12-20-16 Admitted 
Exhibit R Map of Water System, 12-30-11 Admitted 
Exhibit S Drawing, Existing System, 1-14-54 Admitted 
Exhibit T Drawing, Distribution System, 1-15-54 Admitted 
Exhibit U Drawing, Loop A, Plan and Profile, 1-12-54 Admitted 
Exhibit V Drawing, Line 7, Plan and Profile,l-12-54 Admitted 
Exhibit W Drawing, Lateral"A" Plan, Profile and Details, 3-3-61 Admitted 
DEFENDANT'S LIST OF EXHIBITS 
Exhibit X Drawing, Lateral 7, Plan, Profile and Details, 3-3-61 Admitted 
Exhibit Y Photo, Line A, October, 1960 Admitted 
Exhibit Z Affidavit of J.P. Downing, 2-7-19 Admitted 
Exhibit AA Decree Confirming Organizing Admitted 
Exhibit BB Photo 1955-1963 Admitted 
Exhibit CC Photo Admitted 
Exhibit DD Photo Admitted 
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IN THE SUPPREME COURT OF THE STATE OF IDAHO 
DIANNE RUDDY -LAMARCA 
Plaintiff/Respondent, 
vs 
DAL TON GARDENS IRRIGA nON 
DISTRICT 
Defendant! Appellant, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
---------------------------) 
SUPREME COURT NO. 
39217-2011 
CLERK'S CERTIFICATE 
I, CliffT. Hayes, Clerk of the District Court of the First Judicial District of the State of 
Idaho, in and for the County of Kootenai, do hereby certifY that the above and foregoing 
record in the above entitled cause was compiled and bound under my direction as, and is 
a true, full and correct record of the pleadings and documents under Rule 28 of the Idaho 
Appellate Rules. 
I further certifY that exhibits were offered and sent to Supreme Court. 
I certifY that the Attorneys for the Appellant and Respondent were notified that the 
Clerk's Record was complete and ready to be picked up, or ifthe attorney is out oftown, 
the copies were mailed by U.S. mail, postage prepaid on the ",:.::>" day of 
__ ~~,,::::,:::,-___ , 2011. 
I do further certifY that the Clerk's Record will be duly lodged with the Clerk of the 
Supreme Court. 
In witness whereof, I have hereunto set my hand and affixed the seal of said Court at 
Kootenai County, Idaho this ____ day _c=---'----'=-~_, 2011. 
Clifford T Hayes 
Clerk of the District Court 
Deputy Clerk 
IN THE SUPPREME COURT OF THE STATE OF IDAHO 
DIANNE RUDDY-LAMARCA 
Plaintiff/Respondent, 
vs 
DALTON GARDENS IRRIGATION 
DISTRICT 
Defendant/Appellant, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
SUPREME COURT NO. 
39217-2011 
CLERK'S CERTIFICATE OF SERVICE 
I, Clifford T. Hayes, Clerk of the District Court of the First Judicial District of the 
State ofIdaho, in and for the County of Kootenai, do hereby certify that I have personally 
served or mailed, by United States mail, one copy of the Clerk's Record to each of the 
Attorneys of record in this cause as follows: 
Susan P Weeks 
1626 Lincoln Way 
Coeur d'Alene ID 83814 
Malcolm Dymkoski 
1110 W Park Place Suite 210 
Coeur d'Alene ID 83814 
IN WITNESS WHEREOF, I have unto set my hand and affixed the seal of the said Court 
this day of f) 'P \~.~, 2011. 
Clifford T Hayes 
Clerk of the District Court 
